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SECTION I. B. 1. 

Malgorzata Z. Krol 
Professor of the University of Lodz 

The Structure of Legal Systems 

, I 

1. In what follows I shali be concerned with well-established, modern legal 
systems and shall have nothing to say about legal history. An analysis of the 
structure of legal systems requires a few preliminary remarks. Genetically 
speaking, legal systems arise in a variety of ways and have a variety of 
sources. Two basic types of law are distinguished, statutory law and non-
statutory law. The latter may take the form of common law or case law. 
Common law originates in custom, i.e. unwritten rule of conduct followed by 
a large number of people over a prolonged period of time. To become law 
such custom has to acquire opinio iuris et necessitatis or eise it is sanctioned by 
court decisions (based on custom) and enforced by State authority. 

Case law, on the other hand, is based on precedent or case, i.e. a court 
verdict that decided a specific type of case in a particular way for the first 
time. The source here may be custom or moral norm. 

Statutory law arises by way of law creating decisions of bodies invested 
with such authority and according to precisely defined procedures. 

Modern law, whether statutory, common or case, is expected to meet 
a set of requirements, one of which is that in order to function well the 
laws have to form a system and, further, that the system be internally 
coherent. This is because law-making is assumed to be an orderly and 
rational1 activity (any discussion of the ambiguity of the term "rational"2 

1 E. K u s t r a ; Rational legislator. A legal-theoretic analysis, Torun 1980; S. W r o n k o w s k a , 
Issues in rational law-making, Poznan 1982; T. W r ö b l e w s k i , Theory of rational law-making, 
Wroclaw 1985. 

2 See M. Z i r k - S a d o w s k i , Understanding appraisal in legal language, Lodz; 1984, 
part II; L. M o r a w s k i , The main problems in modern philosophy of law. Law in transition, 
Warszawa 2000, Ch. VI. 

[5] 
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is beyond the scope of this essay). Starting from such assumptions one 
may discuss the structure and properties of legal systems in terms of 
theoretical, methodological and ideological expectations with respects to 
legal order. 

A theoretical discussion of the legal system and its structure has to be 
grounded in logic, a higher-order reasoning system which is concerned with 
sets and systems in very general terms. Legal philosophy, on the other 
hand, analyses legal systems from the point of view of socially desirable 
values - justice, stability, reliability and safety, as well as legal ideology. 

Legal norms that exhibit systemic relations are characterised by axiological 
and teleological homogeneity which manifests itself in formal and structural 
coherence of the set of legal norms.3 

The norms making up a legal system can be attributed common 
axiological and teleological assumptions. A legal system is grounded in 
a legal culture, expresses a specific socio-economic ideology, and is there 
to implement specific goals and values. The law maker's rationality guarantees 
coherence of those goals and values and, by the same token, of the legal 
norms; on stronger assumptions4 it also guarantees coherence of the existing 
norms. Axiological coherence constitutes an element of formal-structural 
coherence of laws. 

2. In keeping with the cultural and ideological Standards recognized by 
most modern legal Orders and, in particular, in keeping with the Standards 
of legal positivism' a legal system is autonomous and should be easy to 
identify and distinguish from other related social institutions or phenomena, 
i.e. other axiological systems, including morality.5 

The autonomy of law is expressed through the external and internal 
systemics of the legal system. We know that we are dealing with a legal 
system and not some other set of social norms because we can identify it 
and distinguish it from other systems of social control in terms first of all 
of the origin criterion as well as the criterion of State enforcement of legal 
norms. 

The question of the autonomy of law and its identifiability is a complex 
one; it has been subject to heated debates and has received extensive 
treatment in the literature, much too extensive to be reviewed here. For 
the purpose of this essay the autonomy of law will simply be assumed. 

3. Let us assume then that a set of legal norms which constitute a legal 
system can be identified. The question now is what is a system. With 
respect to the issue of sets (systems) the relevant literature contains 

3 See W. L a n g , J. W r ö b l e w s k i , S. Z a w a d z k i , Theory of State and law, Warszawa 
1986, p. 389. 

4 See ibidem, p. 390. 
5 See M. Z i r k - S a d o wsk i , Law and participation in culture, Lodz 1998, Ch. I. 
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references to major logical and mathematical theories, such as e.g. the 
mathematical theory of multiplicity or the logical theory of Lesniewski. 
The former defines a set in a distributive sense as a multiplicity of 
specific, well-defined objects construed as constituting a whole - "[...] if 
we say that some a belongs to set Z then a is one of Z' s"6 (p. 26). 
Lesniewski's theory, on the other hand, is related to the notion of collec-
tive set. "A set in a collective sense is a set of m's, viz. an object P each 
of whose parts contains part of that or some other m which is part of the 
object P".7 

According to K. Pleszka, legal theorists employ both concepts in 
different contexts interchangeably without being aware of the differences 
between them. And that circumstance - he Claims - accounts for the 
existence of two different conceptions of legal order.8 

4. Leaving the logical and mathematical approaches aside, legal theorists 
point out that the notion of legal system as used in legal science is 
ambiguous.9 Thus, the concept is used in various contexts in the sense of 
abstract system, concrete system, type of law, with reference to the orogon 
of law ot with reference to a branch of law. 

In the "abstract" sense, a legal system is a set of legal norms hierarchically 
ordered, unambiguous and complete. In the "concrete" sense, a legal system 
is temporarily and territorially relativised (confmed to the State where the 
norms are applicable over a specific period of time). It may thus differ 
- to varying degrees - from the "abstract" sense for political, technical, 
praxeological or axiological reasons. 

In legal comparative studies, however, use is made of the concept of 
system referring to "type of law," where each such "type" consists of a set 
of particular legal systems sharing a set of distinguishing features.10 Thus, 
there is the continental law descending from Roman law, common law 
systems, Far Eastern legal systems, etc., what Rene David called "families" 
of laws. Then there are feudal, capitalist and socialist legal systems in 
Marxist terminology. 

Also relevant to legal theory is the existence of various law making 
procedures and sources of law; these include legislative decisions of authorised 
bodies or judicial decisions based on custom or moral norm. Hence the 
distinction made earlier into statutory and case law. Finally, the term legal 
system is used in legal science to denote "a branch of law," i.e. a subset 
of legal norms. 

6 K. P l e s z k a , Hierarchy in the legal system, Krakow 1988, p. 23. 
7 See op. citp. 23. 
8 See op. cit., p. 23. 
9 See W. L a n g et al., op cit., p. 390 ff. 

10 Ibidem, p. 390. 
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5. Another controversial issue concerns the elements that constitute 
a legal system. 

The various approaches adopted in the literature take these elements to 
be sets of statutes, sets of legal rules, or sets of legal norms." From a legal 
theoretical point of view there can be no arbitrariness here, for what 
constitutes a legal system. depends on how legal rules or norms are defined 
and on various other conditions imposed on the concept of system (set) 
as employed in legal theorising. 

The concepts of legal norm and legal rule cannot be discussed here in 
detail; for my purpose I take legal rule to be the smallest systematising 
unit of legal text, and legal norm is a rule of conduct composed of 
elements contained in legal rules in accordance with a particular formula.12 

Admittedly, such an approach is neither universal nor the only one 
adopted.13 

6. Yet another contentious issue is the scope of legal systems.14 In 
orthodox approaches only norms introduced explicitly and in accordance 
with valid procedures constitute a legal system. Moreover, to be included 
in the system, such norms have to be internally consi Stent and must not 
have been formally derogated. This is known as legal system strictissimo 
sensu.15 and is universally considered impractical. From the point of view 
of day to day practice a legal system must provide for quasi-logical and 
interpretive consequences. When this is the case, we are dealing with a legal 
system sensu stricto. In a functional view of law, in turn, a legal system 
is taken to include norms employed in the actual practice, in particular, 
norms that have not been invalidated not only formally but also per 
desuetudo; in such a case we are dealing with legal system sensu largo. 
Finally, according to still other views, a legal system is a set of norms 
which meet not only formal criteria but also the axiological criterion of 
compatibility with extralegal systems of social control; this is legal system 
largissimo sensu. With respect to this last case, Ronald Dworkin may be 
said to have given a positivist dimension to principles and policies, which 
approach makes it possible to solve the positivist dilemma when dealing 
with hard cases.16 

11 See K. P l e s z k a , op. cit., p. 46. 
12 See K.. O p a l e k , J. W r ö b l e w s k i , Problems in legal theory, Warszawa 1969, Ch. II, 

para. 2; J. W r ö b l e w s k i , General norm vs. inäividual norm, "Zeszyty Naukowe UL" 1962 (23). 
13 See Z. Z i e m b i n s k i , Fundamental problems in legal science, Warszawa 1980, Ch. 3.1 

and 3.5. 
14 See J. W r ö b l e w s k i , Models of norm systems vs. legal system, "Studia Prawno-

-Ekonomiczne" 1969 (2). 
15 See ibidem. 
16 R. D w o r k i n , Law's Empire, London 1986. 
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7. We now have a rough idea of what sort of questions are asked in 
legal science relative to the concept of legal system. Although only a few 
of the many issues taken up in the literature have been raised here, we 
have a sufficient starting point to identify our problem, i.e. the structure 
of a legal system, or how its constitutive elements are related to one another. 

II 

1. Using a geometrical metaphor, we may say that these relations are 
vertical, horizontal and vertical-horizontal. 

2. All modern legal systems, viewed both in an abstract and concrete 
way and regardless of their source, are hierarchical, and this is the vertical 
relationship. In the literature this type of ordering is used to refer to sets 
of statutes, legal rules, and legal norms, where the concept of system is 
employed in the distributive sense anchored in the theory of multiplicity.17 

In the vertical ordering there must be at least two well defined items which 
can be compared in terms of a given relationship. The vertical structure 
may be found at various points within the system; statutes, legal rules and 
legal norms can all be ordered in terms of their weight and importance. 
The order in which they are listed above is not arbitrary: the hierarchy of 
law making bodies translates into a hierarchy of statutes they enact which 
- thanks to internal systematics - are made up of lower level entities - legal 
rules. On the basis of these, in turn, rules of conduct, i.e. legal norms are 
created. One may go as far as to say that there is a logistic principle of 
Subordination - starting from a hierarchy of statutes, through a hierarchy 
of legal rules to a hierarchy of legal norms - the hierarchy of statutes 
being the primary one.18 

The vertical ordering is crucial to the functioning of law. In terms if 
this relationship systemic validity of legal norms is defined. It also makes 
possible the use of the lex superior rule relative to norm derogation.19 

3. Following Hans Kelsen we distinguish two modes of the hierarchical 
ordering - dynamic and static.20 The former highlights the structural 
relations of competence and delegation, whereby higher order norm-making 
authority delegates power to create lower-level norms to a lower-level 
authority. This type of ordering has a formal and dynamic nature: the 

17 See K. P l e s z k a , op. cit., p. 29f. 
18 See ibidem, p. 46. 
19 See ibidem, Ch. III. 
20 See H. K e l s e n , The Pure Theory of Law, Berkeley-Los Angeles-London 1970, p. 195. 
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system develops as still lower level norms are added, where the content in 
each case is no more than delegation of authority lower down. Schematically, 
the dynamic system can be presented as follows: 

(Nj): Norm N2 is valid, to be enacted by authority A2, 
(N2): Norm N3 is valid, to be enacted by authority A3, 
(N3): Norm N4 is valid, to be enacted by authority A4, 
(Nn): Norm Nn+1 is valid, to be enacted by authority A n + P 
(N0): Under conditions C, subject S should behave B.21 

The authority/competence delegation relations define the criteria of the 
systemic validity of legal rules. A higher order rule constitutes the basis 
for lower rule validity; no rule determined the content of a lower-level rule 
- ot only constitutes the basis for its enactment. For such an arrangement 
to work, there must simultaneously exist a hierarchy of norm creating 
authorities. This is a model Situation, non-existent in practice, employed 
here to present the idea. 

4. The static mode of hierarchical ordering relies on content relations 
among legal rules in such a way that a lower level rule is contained in 
a higher level rule, just as a subordinate category (e.g. dog) is contained 
in a superordinate category (animal). The system is static in terms of the 
content of the highest level rule, which is the most general and which 
contains within its scope all the lower-level, particular rules emanating 
from it. In terms of rule content, the ordering may be schematically 
presented as 

(Nj): Under conditions C subject S should behave B, 
(N2): Under conditions C, subject S, should behave Bp 
(N3): Under conditions Cn subject Sn should behave Bn.22 

In this model no formal or delegative links exist between the various 
levels. This type of hierarchy requires no hierarchy of norm-creating 
authorities; the entire system resides in the hierarchically highest level rule 
and no norm-making authority is in fact required to exist. The content 
relations within the system derive from the uniformity of the norms in 
force and their consequences.23 

5. As indicated above, the vertical ordering is useful not only in 
determining the criteria of system validity but also plays an important role 
in the legal system when the lex superior principle has to be invoked in 
cases of norm derogation. In cases of rule conflict the remedy is to take 
recourse to the hierarchical lex superior derogat inferiori rule, or the less 
"risky" lex inferior non derogat legi superiori. As is well known, norm 

21 W. L a n g et al., op. cit., p. 393. 
22 Ibidem, p. 393. 
23 Ibidem, p. 395. 
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derogation is as crucial to legal science and legal practice as is law making. 
Thanks to the vertical relations collision rules may be employed to remove 
contradictions existing in the system.24 

1. Another type of the relations holding among legal rules are vertical -
horizontal ones. This kind of ordering involves the existence of ordinäry 
norms and basic norms, the latter being known as the principles of the 
legal system. Principles are important both for the practice of law and for 
law making; the constitute signposts in the interpretation of law and in 
law creation for they define the axiological direction of the legislative 
authority. 

2. The principles of the legal system are the norms of special weight 
in the system in the descriptive and evaluative sense of the term "principle". 
Among the criteria that distinguish principles are the place a given norm 
occupies in the system, the role it plays in the structure of a legal 
institution, the relation it holds relative to other norms in the system, as 
well as its axiological weight.25 

A legal system is hierarchical, viz. a higher-level norm is "more important" 
than others. From this point of view Constitution, the highest law in the 
hierarchy, plays a special role in the system; it constitutes the set of 
principles of the given legal system. Principles can thus also be saught in 
other highest order acts, such as statutes, especially those that deal with 
the totality of some social relations, e.g. codes. Thus, the higher the place 
in the hierarchy that some norms occupy, the highest the probability that 
they are the principles of the system. A legal institution is taken to be the 
entire set if legal norms which - to all intents and purposes - exhaustively 
cover a certain ränge of social relations. Legal scientists are very fond of 
the notion of institution and virtually everything that can be legislated 
about may be called an "institution," e.g. family, kinship, heredity, bequest, 
property, divorce, etc. On this view the principle of the legal system will 
be the norm which ts decisive and crucial to the construction of the legal 
institution. Legal norms may be interrelated in a quasi-logical way. This 
means that one norm may constitute the raison d'etre for another norm or 

24 See A. R e d e l b a c h , S. W r o n k o w s k a , Z. Z i e m b i r i . s k i , An outline theory of 
State and law, Warszawa 1992, pp. 223-227; S. W r o n k o w s k a , M. Z i e l i n s k i , Z. Z i e m -
b i r i sk i , The principles of law. Basic issues, Warszawa 1974. 

25 See W. L a n g et al., op. cit., p. 399. 
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a set of norms. In such a case the former may be regarded as the principle 
of the legal System. 

Fxnally, a norm may be judged to be a principle on axiological grounds, 
e.g. basing on considerations of justice, equality etc. Here in defining 
a norm as a principle use is made of subjective criteria. 

3. Searching for principles in a legal system is both laborious and time-
consuming as well as involving potential controversy. At the same time it 
is an activity of utmost importance for law making and use. A rational 
legislator wants the system to be internally consistent and will not enact 
new principles that would contradict existing ones. For the same reason 
Interpreters, on their part, will not risk assigning meaning to a legal rule 
that is open to interpretation such that would contradict the sense of an 
established and recognised principle. The vertical-horizontal ordering is thus 
invaluable in the legal science. 

IV 

1. As has already been pointed out, the analysis of vertical relations 
among legal rules involves the distributive sense of the concept of system. 
To distinguish between distributive and collective view of system we can 
say - following K. Pleszka - that a horizontal system is based on the 
collective sense of the set of legal norms26 and falls into subsystems 
traditionally referred to as "branches" of law. 

Minor divisions - branches of law - involve legislation related to 
a particular ränge of social relations using the same legal means, types of 
sanction, conceptual apparatus etc. 

2. Breaking the law down into branches goes back to Roman times, 
but the modern practice is additionally motivated by didactic convenience 
as well as professional speciali sation. The traditionally recognised di visions 
in the system of statutory law are civil, penal, administrative, constitutional, 
tax, etc. law within the larger group of material law and, on the other 
hand, there is procedural law within which one may distinguish the law of 
civil, penal, and administrative procedure. Every now and again within. the 
established branches new subdivisions evolve and, once they get established 
on the market and widely recognised, they acquire the status of new 
branches. There is no end of examples; medical law, air traffic law, space 
law, consumer law, etc. as well as the much older commercial law and 
business law. It is not easy to teil whether they all deserve to be regarded 

26 See K. P l e s z k a , op. citpp. 24-25. 
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as branches for it is not at all easy to specify distinct and unambiguous 
criteria of membership in a branch. All one can do now is to invoke the 
Classification proposals found in the literature: subject criterion and the 
criterion of the type of legal regulation. 

In terms of the subject criterion it is possible to identify various 
branches on the basis of the type of social relations that the laws cover. 
This is most imprecise and thus hardly satisfactory as a Classification tool 
either with reference to types of social relations or — as a consequence 
- with reference to branches of law. 

Each legal rule has its subject matter specificity. This applies to the 
form of legal regulation, including the method of regulation, as well as to 
the kinds of legal sanctions employed. Of relevance here are the relative 
position of the parties involved - equal or unequal (Citizen vs. administrative 
organ, Citizen vs. Citizen, State organ vs. State organ, etc.) as well as legal 
interest. 

From this point of view the traditional typology includes three basic 
branches - civil, penal and administrative law. It is based on approximate 
subject characteristics of the three divisions making use of the criteria 
specified above, 

3. Since Roman times there has been a dichotomous distinction into 
public and private law. Equally ancient is the tradition of controversy and 
polemic about the justification of this division and the basis on which to 
make it; some authors find no basis for it and adduce a variety of 
ideological and methodological arguments, The critics include Hans Kelsen, 
Leon Duguit as well as scholars of Marxist orientation. Others, however, 
consider the distinction useful and continue to search for relevant criteria. 

4. In this regard the following conceptions exist: theory of legal relations, 
theory of interest, and theory of legal safety.27 They are indeed often 
referred to as "theories" even though methodologically theories they are 
definitely not. 

Distinguishing between public and private law is based on the assumption 
of equality between the parties involved in private law situations, while in 
public law the parties involved are not equal. From the point of view of 
legal relations Subordination and super Ordination come into play. Private 
law is thus there to regulate relations between private individuals, as in 
civil law, while public law is concerned with relations between State organ 
and Citizens or between State organs, as in penal, administrative and 
constitutional law. 

The theory of interest makes it possible to distinguish between private 
and public law in terms of the different interests of the parties involved: 

27 See W. L a n g et al., op. cit., pp. 408^13. 
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individual, which is taken care of by private law, and State, served by 
public law. As Ulpianus put it: "lus publicum est quod ad rei Romanae 
spectat, privatum quod as singulorum utilitatem [...]." Qbviously, it is 
impossible here to draw a clear line between public and private law as 
discussed above. 

The theory of legal safety in turn is grounded in the type of legal 
protection and the ways in which it is initiated; in private law it is the 
"private" initiative of a legal subject, while in public law the initiative 
comes from a State organ. 

5. In itself none of the above conceptions is sufficient to unambiguously 
assign norms to the respective divisions or branches of law. Nor is their 
collective use satisfactory in each case. The question that presents itself 
though is whether it is at all necessary - for practical or theoretical 
purposes - to have precise Classification criteria. What could be the 
importance of unambiguous assignment of norms to the various branches 
of law, and from what point of view? To answer this question we shall 
invoke some practical and theoretical considerations as well as those related 
to law making and legal practice. 

6. From the point of view of legal theory dividing law into branches 
does not seem to be particularly important. It is, rather, practical con-
siderations that justify such a division. Firstly, it is convenient to or-
ganise law school curriculum into courses corresponding to the various 
branches. Further, law school structure traditionally follows such divi-
sions; hence there are departments or chairs of civil, penal, administrative 
etc., law. In the same way, law school faculty traditionally choose to 
specialise in disciplines that correspond to these divisions or branches, 
As new subdivisions arise, lecture series come to be offered, faculty 
members specialise in them, and appropriate departments are established. 
All this takes place regardless of the fact that attempts to draw distinct 
lines between them basing on precise and disjunctive criteria continue 
to fail. 

7. Even more important, it seems, are law making and the functioning 
of law in practice. In the process of law creation the legislator faces 
a number of choices s/he has to make. Among others, s/he has to decide 
on the legal means to implement the desired legislative goal and, in 
particular, s/he has to choose the appropriate form of legal regulation. This 
involves decisions as to which division of law the norm to be created is 
to belong to and what place in the hierarchy it will occupy. This is 
important for social and legal reasons; the legislator must decide on the 
mode of legal regulation (civil, administrative or penal), employ the 
appropriate legal terminology, foresee the social cost of the regulation, 

The Structure of Legal Systems 14 

make sure that the merits of the new regulation will offset any undesirable 
side effects, and evaluate it in terms of the community's moral Standards.28 

A telling example is the regulation restricting the number of offspring to 
one, as in China. The legislator must decide how to lower the growth of 
population, whether by means of repressive sanctions (penal law), by 
taxation, or by administrative methods. Each of such decisions has the 
effect of specific norms being "ascribed" to a particular branch of law. 
That, in turn, has important consequences for all aspects of the functioning 
of law, including the social one, and it influences legal interpretation, the 
type of inferences made, etc. 

8. To sum up, dividing law into branches is not merely a formal de vice. 
It has a role to play in the practice of law, in legal exegesis and, 
consequently, it also has a material sense. Naturally, toutes proportions gardees. 

V 

1. The ordering of the legal system effected by the relations described 
above and viewed in the Polish writings in terms of the theory of deductive 
systems is assumed to exhibit fundamental properties of systemic order, i.e. 
the set of legal rules is non-contradictory and complete. 

2. The former assumption - that the legal system is free from cont-
radictions — is a natural one to make if we accept that the process of 
norm creation is a rational one, that the legislator behaves reasonably and 
rationally. And the vertical and vertical-horizontal structure of the legal 
system guarantees just that, at least relative to an idealised, abstract system. 
Real world legal systems hardly ever meet this criterion and instead 
generate a variety of contradictions - technical, political, removable and 
non-removable, apparent and real - between the norms. Hence the need 
for collision rules developed by legal science and legal culture to remedy 
the Situation by removing the inconsistencies and contradictions within the 
system. One such collision rule has already been mentioned, the hierarchical 
principle of lex superior. 

3. An even more "deductive" and abstract property is the requirement that 
the legal system be complete. There is however no consensus among legal 
scientists as to whether this proper ty could be employed as a defining feature 
of a legal system. This is because completeness is an ambiguous concept; it 
may be understood to refer to validational, material or procedural aspects of 
a legal system.29 

28 See J. W r ö b l e w s k i , Ä modelfor rational law making, "Paristwo i Prawo" 1973 (11). 
29 See A. R e d e l b a c h et al., op. citpp. 221-223; W. L a n g et al., op. dlpp. 405-408. 
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A legal system is complete in its validity if it contains a norm which 
is described in the literature as one that closes the system. In this way it 
is possible to teil whether a given norm does or does not belong to the 
system. That norm constitutes a set of distinct descriptive criteria for 
deciding whether some norms are legal norms. The issue touches on the 
complex problems of sources of law and their completeness. Material 
(qualifying) completeness gives rise to a number of difficulties and a source 
of never-ending debate and controversy among legal theorists. 

In principle, qualifying completeness reduces to defining the relation 
between norms and behaviour, or the possibility of qualifying a given 
behaviour in terms of legal norms as being a manifestation of Obligation, 
right, or legal indifference.30 The basis for such completeness is the general 
exclusion norm which, in its extreme version, is formulated as follows: "For 
any behaviour X, if X is not forbidden, X is allowed". 

The qualifying or material completeness has much to do with the issue 
of gaps in the law and has, over time, led to numerous legal theoretic 
controversies.31 

A legal system is proceduraily complete if - in conformity with the 
requirement of general Solution - any law suit, claim, etc. properly filed 
should and can be legally settled. 

VI 

I have been able here to discuss the structure of legal systems only 
superficially. My intention, though, was not to deal with this complex 
matter exhaustively but merely to highlight the importance of some of the 
points raised. I would thus attach greatest importance to the relationship 
between the structure of law and the circumstance that law exists and 
functions as a system. Equally important is the effect of the structure of 
law on the coherence - absence of contradictions - of the norms. Lastly, 
it is important to realise that the notion "legal system" is ambiguous. At 
the same time I realise that the views expressed in this essay, the way they 
are presented, and the choice of issues discussed, may all be found debatable. 

30 See W. L a n g et al., op. citp. 496. 
31 See ibidem, p. 407. 

SECTION I. C. 

Roman Tokarczyk 
Professor of the University of Maria Curie-Skfodowska 

Teaching of Comparative Law and Comparative Law 
Teaching 

Introduction and Overview 

In Poland, as in many other countries, mainly after 1989, there has 
been a discernible trend in law schools to improve the teaching of law in 
general and comparative law in particular. Polish academics and practitioners 
are aware that solutions to transnational problems often require the 
application of international or EU law and harmonized national legislation. 
It is no longer feasible for Polish legal practitioners engaged in the 
introduction of Poland into the European Union and international law 
practice to limit their inquiries to domestic law because globalization and 
trade liberalization require the adaption, by the international Community, 
of supranational legislation. Therefore, it becomes increasingly important 
that Polish law students as well as Polish legal practitioners receive 
education tailored to match the challenges of the modern world.1 

This national report is concerned with two major topics: teaching 
comparative law and comparative law teaching in Poland, essentially after 
1989 until today. The first topic deals with the teaching of law in universities 
and other educational, comparative law institutions of higher level. Especially, 
this topic examines the teaching methods used in Poland in the comparative 
law discipline. From this point of view, the recurring question is whether 
the traditional approach to teaching comparative law, namely the traditional 
lecturing method, still prevalent in Polish higher education and the so-called 
Socratic method used only by a few law professors, are still suitable for 

1 The challenges of the modern world, in the comparative approach, are well illustrated 
by and reflected in Polish law Journals, especially aptly by the monthly "Panstwo i Prawo" 
[The State and Law], which celebrated its fifty-fifth anniversary. 

[17] 
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the teaching of comparative law. The other topic deals with the impact of 
current European and global developments on the teaching of comparative 
law. In particular it focuses on the influences of globalization and multi-
culturalism on the teaching of comparative law.2 

It is certainly difficult to make a fine distinction between these two 
topics because some of the problem areas clearly overlap, However, for the 
sake of clarity of presentation, this Separation would be useful in order to 
facilitate an examination of the current Situation in Poland. 

Polish Specificity and Originality 

The development of comparative law thought in Poland is characterized 
by specific distinct features. Düring the period of partitions, when the 
uniformity of legal system binding in the Polish territory was disrupted, 
Polish lawyers had to take into account a comparative cognitive perspective. 
Until the legal system was unified in 1947, the Polish territory was 
essentially governed, in different parts and to a different extent, by Russian, 
Prussian, and Austrian laws, and in the regained territories of Spisz and 
Orava by the Hungarian law. Inevitable and numerous conflicts between 
those laws were regulated by the Statute of 1926 on the law competent for 
domestic private relations. This legal Situation of the Polish nation, unknown 
elsewhere, led to the development of something original: comparison of 
domestic laws, which, however, were of external origin. 

The subject matter of comparative law consists in determining relations 
between the laws of different countries binding in the countries where they 
were made. In Poland it was only after the unification of the Polish law 
that legal schools were able to engage in pursuing comparative law in its 
typical form. However, comparative law in this country has so far failed 
to achieve the level of development it certainly deserves. For various 
reasons, Polish scientific literature concerned with the comparison of laws 
and legal thought is still modest, its manifestations are primarily monographs 
of selected particular problems. There are no Polish law journals specializing 
in the comparison of laws and legal thought in different countries. Com-
parative law in Poland has so far failed to acquire the status of a separate 
discipüne: it has not been included in all teaching curricula binding at law 
departments while the activity of Polish comparative law jurists is seen 

2 Cf. W. J. W a g n e r , Prawo poröwnawcze we wspöiczesnym swiecie [Comparative Law 
in the Contemporary World], "Koscioi i Prawo" [Church. and Law] 1989, No. 7; G. A . M o e n s , 
Note to National Reporters on Comparative Law Teaching, leafleL 
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more outside this country than at home. For example, presented at 
successive congresses of the International Academy of Comparative Law, 
Rapports Polonais, containing papers by Polish legal scholars, largeiy 
contribute to the development of comparative law concepts all over the 
world. 

One can say, in general, that the interest in comparative law develops 
as a rule according to the State of international relations. When these are 
good, they are conducive to the fulfilment of ambitions in comparative law 
science. When, on the other hand, they deteriorate, what becomes widespread 
is most often the so-caüed contrastive comparative law that emphasizes 
differences and contradictions between the compared laws, readily used by 
national propaganda to stress the "superiority" of one legal system over 
others regarded as "inferior" without any serious justification. In the 
present day, regardless of the State of international relations, lawyers can 
only seemingly consider themselves to be specialists merely in their own 
domestic law. The need to take account of international contexts while 
regulating domestic affairs is so self-evident nowadays that lawyers uncon-
sciously become comparative law practitioners. The same holds true for 
legislation, jurisprudence, and law education in Poland.3 

Traditional Teaching Methods 

Lecturing is certainly one of the main methods of educating Polish 
lawyers, espetially in comparative law. A relatively new element in this 
process of education that grows as contacts of Polish professors with 
Western law education centres intensify, is a trend towards diversification 
of teaching methods. Adjusting Polish iaw-teaching curricula to the EU 
requirements compels a switch from authoritarian to liberal methods. The 
number of obligatory subjects decreases in favour of the growing number 
of facultative courses, one of them being comparative law. 

Methods are being implemented that train students to prepare written 
work (legal writing) and to edit Student scientific journals (legal research). 
The editing of reviews and journals by Student meritocracy is an interesting 
form of development of students' scientific work. A new trend is also to 
encourage law students to combine their subject of study with other courses 
like economics, political science, sociology, history, philosophy, and sometimes 
even with medicine. 

3 For more cf. R. T o k a r c z y k , Komparatystyka prawnicza [Comparative Law], 7th ed., 
Zakamycze 2002, passim. 
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The case method, consisting in the study of decisions, chiefly of 
appellate courts, under the professor's supervision, is not yet sufficiently 
practised in training Polish lawyers. This method, very useful or even 
indispensable, in teaching comparative law, harmoniously combines practice 
with theory in law and jurisprudence. Düring the academic classes it 
compels the professor to conscientiously prepare a class scenario and the 
students to actively participate in it. Owing to this method the Student can 
make progress in analyzing, comparing, evaluating and preparing judicial 
decisions passed in the laboratory of the Polish Jurisdiction, which remains 
in increasingly closer contact with that of the European Union and with 
the judicial systems of non-European countries. The swiftly deepening 
relations of the Polish judicial system with the European and non-European 
systems will most probably cause the case method to increase in importance 
in Polish legal education. 

Both high expectations are aroused and numerous objections are raised 
in Polish legal education regarding the idea of clinical education. This 
concept is based on the conviction that the best way of teaching law is 
the Student's practice, enlivening the sterile atmosphere of university walls, 
within living and functioning institutions. Clinical education is implemented 
through the students performing tasks that are the job of legal prac-
titioners. It is basically similar to Student training in the agencies of the 
administration of justice (courts, public prosecutor's offices, administration), 
which has long been used in Polish legal education. Based on active 
participation in and Observation of the actual working of the law, it can 
be highly beneficial in teaching comparative law. Another method, which 
is a part of clinical education and is becoming increasingly populär in 
Poland, is the Simulation by the students of different roles of the lawyer, 
especially in moot courts.4 

Alternative Teaching Methods 

While discussing the alternative teaching methods in training Polish 
lawyers we should name moot courts again, international exchange of 
Professors (teaching tourism), research programmes and various conferences 
in comparative law. 

4 For the description of comparison between the American and Polish traditional methods 
of law teaching see R. T o k a r c z y k , Prawo amerykahskie [American Law], 6th ed., Zakamycze 
2002; A. M. L u d w i k o w s k a , System prawa Stanöw Zjednoczonych [The US Legal System], 
Torun 1999. 

Moot courts belong to the most attractive forms of teaching comparative 
law. While lecturing on American law in 1990, I personally started annual 
moot courts held according to the American common law at Maria 
Curie-Skiodo wska University's Facuity of Law and Administration, Lublin. 
At present the moot courts are organized by students after Consulting with 
me, and by American lawyers who lecture at Polish universities as visiting 
Professors. 

The international exchange of professors in Poland, mainly from the 
US and Western European countries, has excellent results in teaching 
comparative law. There is no denying that the legal system, administration 
of justice and the doctrine of one country can be helpful or sometimes 
even necessary in solving legal problems in another. This is understood by 
serious scholarly foundaüons, which further the international exchange of 
professors who spread knowledge of comparative law.5 

Until recently foreign scientific visits were a necessary condition for the 
proper scientific development of Polish scholars. This was determined not 
only by inadequate collections of scientific literature and sources. We also 
visited foreign centres for political, tourist, financial, and prestige purposes. 
The political purpose consisted in getting both a passport and a visa: it 
confirmed, as it were, the political correctness of the prospective visitor, 
both by his native and host authorities. The tourist goal, however secondary 
to the main purpose, had a significant cognitive role. The financial purpose 
was motivated, on the one hand, by the weakness of the Polish currency, 
and on the other by great purchasing power of the world's leading 
currencies. Finally, prestige lay to some extent in all the other purposes. 

The systemic transformation that took place in Poland caused that 
foreign visits acquired a new meaning. Easy access to most information and 
its circulation, e.g. via the Internet, weakened the main purpose of scientific 
visits. After the collapse of sharp divisions between the competing systems 
- capitalism and socialism - the political purpose lost its significance. The 
tourist goal is achieved through specialized travel agencies. The financial 
purpose has also lost its appeal. Consequently, the prestige of foreign 
scientific visits has considerably gone down. Only those who really have 
to, go on scholarly visits. 

Whenever I visited leading scientific centres on my numerous scholarly 
visits, I feit a certain inferiority complex. The hosts would often pride 
themselves on the fact that they did not have to visit anywhere because 
others were gladly Coming to visit them. If they ever went on foreign visits 

5 For very apt discussion see W. J. W a g n e r , Migdzynarodowa wymiana profesoröw prawa 
(wlasne doswiadczenia) [International Exchange of Law Professors (Own Experience)], [in:] 
Budowa srodköw zaufania migdzynarodowego zadaniem kultury [Building of International 
Confidence Measures as a Task of Culture], Opole 1992, pp. 229-238. 
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it was to strengthen their own belief about their political, cultural and 
scientific superiority rather than do any specific research. They tended to 
support a view, which is becoming increasingly widespread, that the number 
of foreign scientific visits is a measure of provincialism of one's own university. 

These remarks cannot certainly undermine the importance of foreign 
scientific visits. They are meant merely to encourage us to redefine their 
past objectives. 

Teaching with Electronic Technology 

Although the Computer cannot repiace the lawyer's intellectual work, it 
makes it possible to save a lot of time and effort owing to its speed and 
simplicity of Operations. For that reason, Polish law schools have included 
in their curricula Computer skills, legal Computer science, and Computer 
science law, though not in all law departments. Apart from serving as word 
processor and operating specialist programs, the Computer is used for 
speedily accessing and exchanging information concerning normative acts, 
judicial decisions and doctrinal views. The Internet provides the greatest 
opportunities as a world-wide network. This technology can be both an 
active teaching aid and a research tool in the comparative law area. In the 
curricula of training Polish lawyers the most often used Internet services 
include: e-mail, discussion lists, discussion groups, and, to the greatest 
extent, WWW-sites. The possibility of simultaneous transmission of the 
text, image, and voice makes WWW-sites a highly attractive form of 
supplying the immense amount of Internet-stored information to lawyers. 
However, surfing the WWW for specialist information requires that lawyers 
should possess an appropriate minimum of knowledge, especially in the 
area of comparative law. 

Polish law students have access to free e-mail in selected law servers: 
Student LEX (http://www.student.lex.pl/, JusticeMail (http://www.justicema-
il.com/ and Adwokat.com (http://www.adwokat.com/, Student LEX is free 
e-mail for law students with access to the e-mail address book of law 
students. JusticeMail off er s a free e-mail Service available on the WWW 
explorer. Adwokat.com is a commercial service for counsellors at law. All 
these services can be used, in various ways, for teaching comparative law. 

Polish law students use domestic and foreign law-related discussion lists. 
Three Polish discussion lists concerned with law are highly populär. The 
first - PRAWNICY (Lawyers) is a discussion forum on legal theory and 
practice. The second - KOMP-LEX - is an electronic discussion forum on 
the legal protection of information in Poland. Finally, the third one 
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STUDENCI PRAWA - is intended for law students. The most populär 
foreign discussion lists include: Cyberspace Law: Discussion Forums, Law 
List and Law Related-Listers. The subject of discussion in those lists can 
be, and often is, comparative law.6 

What Should be Taught 

The subject matter of comparative law as a teaching subject, although it 
has its temporal and territorial ranges, is of extraordinarily vast scope. One 
can study and teach, as is the case in Poland, historical comparative law 
and contemporary comparative law. One can pursue comparative studies 
of the evolution of domestic law and, far more instructive, comparative 
studies of laws in different countries. In either case the subject matter of 
comparative law can be: legal thought, law-making, specific units of law, 
application and law enforcement.7 

Typical manifestations of legal thought expressed in ideas, ideologies, 
doctrines or in the Polish teaching curricula of comparative law include: 
equity, justice, equality, orderliness, order, security, coercion, and freedom. 
Also each unit of law - a norm, institution, branch or system is situated 
in specific legal thought: that of law of nature, of legal positivism, 
sociologism or psychologism. Comparative studies of legal thought are 
usually preceded by comparative language studies. 

The main reason why legal norms are only marginally present in Polish 
comparative law studies is that they are dominated by functional views. 
Comparative law functionalism favours law units larger than the legal norm 
since legal function is manifested in them with all its splendour. 

Comparing law institutions, understood as sets of legal norms that 
regulate specific kinds of separate social relations, belongs to tasks highly 
valued and most often undertaken by Polish scholars teaching comparative 
law. Law institutions can and should be compared in terms of their origin, 
content, and form. However, their function is most often considered to be 
the most important criterion of this comparison. 

Interesting results are achieved in teaching comparative law in terms of 
branches of various law systems. In the area of private law there are 
generally no political-ideological reservations about pursuing comparative 

6 Cf. for example P. F a j g i e l s k i , Internet dla prawniköw. Maly przewodnik [The Internet 
for Lawyers. A Short Guide], Lublin 1999. 

7 For a broad treatment of the subject, see R. T o k a r c z y k , Komparatystyka..., p. 57 et seq. 

http://www.student.lex.pl/
http://www.adwokat.com/
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studies. The case is different with public law.8 In the case of some branches 
of jurisprudence, for example theory of law or philosophy of law, a com-
parative approach is not only a necessary condition for their development 
but also for their formation itself. Comparative law studies pursued in 
terms of branch profiles have a highly developed organizational base. 

Legal systems as the subject of comparative studies and comparative law 
teaching can be compared on different levels, e.g. in terms of structure and 
content, in static and dynamic or in historical and contemporary terms. 
The comparative studies of legal systems would certainly have a broader 
research area if each country had an original legal system. 

The grouping of legal systems into law families, which is regarded as 
a cognitively interesting and practically significant, intellectual systematizing 
device, is not an indisputable problem in Poland. Disputes arise mainly 
around the criteria for distinguishing law families and then around the rules 
of comparing them in investigation and teaching. There are also difficulties 
arising from the Classification of the same legal system as a member of 
several, different law families. 

Until the collapse of the socialist system, in Poland, Hke in other socialist 
countries, comparative studies of law types belonged to research and teaching 
duties. Basing upon the Marxist assumptions, it was taught that each socio-
economic formation had a corresponding, specific type of State, to which 
a specific type of law was assigned. It was obviously assumed that a socio -
economic evolution would lead one day to the victory of communism world-
wide and the universalization of the communist model of law. 

The distinction of legal cultures as macro-units of comparative law, 
makes it possible to show the multi-dimensionality of law. The category 
of legal culture, placing law among other constituents of culture, makes it 
easier to bring the meaning of law closer to all those interested, not only 
to lawyers. In view of a great increase in cultural factors that drive out 
violence in present-day international relations, the pursuit of studies and 
teaching of comparative legal cultures cannot be overestimated. 

Multiplicity of Legal Cultures 

While adopting the category of legal culture as the main unit of law, 
one should, however, remember about numerous divergent views concerning 
the kind of distinguished units, their number and Classification. Even the 

8 Comparative studies of public law are successfuliy pursued at Wroclaw University by 
Professors Jan Boc and Klonrad Nowacki as co-authors and co-editors of the series "Prawo 
publiczne porownawcze" [Comparative Public Law]. 
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authors who use the same unit of law often differ from one another in 
respect of its description, especially regarding nature, civilization and 
culture. Aiming at the overall characterization of law, they use macro-units 
of law, such as the system, famiiy, tradition, type, and culture rather than 
its micro-units: a norm, Institution or a branch. The criteria for classifying 
units of law include different proposals: the substantive and procedural 
content of law, sources of law, race, nationality, language, religion, culture, 
philosophy, theory, ideology, and the level of development. However, while 
distinguishing and classifying units of law, some dominant criterion is 
always indicated. 

In view of the fact that normative culture, especially legal culture, which 
is the object of this discussion, is formed chiefly through multiple relations 
of religion - morality - law, we recognize this relations as the fundamental 
criterion for distinguishing legal cultures in the world. Investigation of 
many-sided interrelations between various norms shows clearly that law is 
ultimately based on morality, and the latter on religion. The reverse impact 
- the influence of law on morality and religion has so far been distinctly 
weaker and transient. One should also remember that a normative culture 
expresses a specific political culture, not only does it stem from it but it 
also influences the latter. The content-related interrelations between legal, 
moral, and religious norms consist in their identities, connections, and 
differences. 

The identities of legal cultures, conditioned by the normative identity 
of specific scopes of religious, moral, and legal norms can be logically 
reduced to three possibilities: a) reduction of morality and law to religion 
- sacralization of morality and law, b) reduction of law and religion to 
morality - moralization of law and religion, c) reduction of morality and 
religion to law - legalization/juridification of morality and religion. 

Connections between legal cultures can be extreme, as their identities, or 
non-extreme, assuming the features of similarities. These connections form 
a spectrum of feature similarities of religious, moral, and legal norms, the 
borderlines of the spectrum being determined on the one hand by identity 
and on the other hand by disappearance of any similarity whatsoever and 
emergence of differences. The identities, similarities and differences of 
religious, moral, and legal normative cultures are greatly influenced by 
political culture. 

Differences between religious, moral, and legal norms can lead to 
Separation between them. Separation of law from morality can cause the 
raaking and application of amoral or even immoral law. Separation of 
morality from religion can occur only in some political cultures, being 
tnanifested in secular morality, e.g. in independent ethics. Finally, Separation 
of law from religion can be manifested through secular law. 
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In view of the presence of moral contents both in religion and in law, 
a criterion for distinguishing legal cultures in the world can be the relations 
of identity, connections, and differences between law and religion. One may 
thus speak, albeit with oversimplification, of legal cultures of identity of 
law and religion, legal cultures of connections between law and religion, 
and legal cultures of the Separation of law from religion. An example of 
the first is Judaism, Christianity, and Islam. The second are exemplifled by 
animism, Confucianism, Buddhism, while the third - by common law and 
the culture of statutory law.9 

Comparative Law and Globalization 

European legal culture, together with mainly American legal culture, 
co-forms the character of contemporary Western legal culture. It can be 
characterized by means of its following main features: rapid changes in 
law, an explosion of human needs, instrumental legitimacy of law, a strong 
legal individualism, multiplicity of legal degrees and titles, vast case 
jurisprudence, depreciation of lawsuit, processes of law unification, and 
convergence of legal cultures. 

Rapid changes in law are a feature of the contemporary Western legal 
culture. Its elements of history, tradition, stability and simplicity increasing-
ly give way to the elements of the present, the dynamic, the complex, and 
of change. More and more complicated present-day law reflects the comp-
licated and risk-laden nature of the present-day world. Spectacular scien-
tific discoveries and stunning technological inventions like the radio, 
television, telephone, Computers, cars, aeroplanes, and satellites have mul-
tiplied the speed of human communication and movement, which directly 
affects the speed of law changes. Earlier science fiction has become 
present-day reality. 

The processes of unifying law go beyond the legal impact of present-day 
Western legal culture. Along with the regional law unification, e.g. within 
the European Union, the process of the global unification of law is also 
taking place. The modern world, connected through spectacular means of 
communication and transport, is conducive to the internationalization of 
human relations through regulating them by law. State borders lose their 
importance as economic or cultural frontiers, retaining only the relics of 
political boundaries. Where there are no clear boundaries, the uniformization, 

9 See R. T o k a r c z y k , Wspökzesne kultury prawne [Contemporary Legal Cultures], 2nd 
ed., Zakamycze 2002, p. 98 et seq. 
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standardization, harmonization, unification, and adjustment of the existing 
diversified law occur. 

The present-day processes of law unification on the regional and global 
scales take place primarily through programmes of law unification, trans-
plantation of legal institutions, and through the spontaneous convergence 
of legal cultures. The most serious obstacles to the processes of law 
unification include, inter alia, religious difference factors. The defenders of 
traditional legal cultures charge the supporters of law unification with 
cultural imperialism. It seems, however, that despite this charge, it would 
be difficult nowadays to stop these advanced processes of law unification. 

The convergence of legal cultures follows directly from the processes of 
law unification, producing their similarity. In the common law culture the 
role of statutory law is increasing, while the elements of common law 
penetrate into the culture of statutory law. In both these cultures the 
number of regulations by the government is rapidly growing in proportion 
to parliamentary regulations. Government regulations are increasingly 
getting out of control by parliamentary regulations and by the court. Like 
in the common law culture, also in the statutory law culture the courts 
make law by means of extensive Interpretation. In Western legal cultures, 
parliamentarians and judges want to co-participate in exercising the executive 
power. 

Thus the principle of the tripartite division of powers, the pride of 
Western legal culture, is losing its importance. Despite observing numerous 
manifestations of law convergence in Western legal culture, it would be 
difficult to advance a view that it is a homogeneous whole. However, in 
the contemporary world, clear-cut boundaries do not run within the 
Western legal culture. They run between Western legal cultures and the 
legal cultures of the East. The boundaries appear to be even sharper when 
we compare the legal cultures of the civilizational North with the legal 
cultures of the civilizational South.10 

Evaluation of Law Teaching 

The scholarly interest in comparative law in Poland manifested itself in 
this country, like in many countries in the world, after World War II. 
Attempts to introduce elements of comparative law into the curricula of 
law teaching met with political and ideological difficulties before 1989. 
These obstacles, however, had to give way to the need to take account of 

10 Ibidem, p. 211 et seq. 
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comparative law under the conditions of a huge rise of international 
organizations accompanied by a high growth in transport and communications, 
especially by air. This intensifled international contacts in various fields: 
science, industry, trade, culture, and tourism, always based to some extent 
on both foreign and domestic law. 

The ranks of Polish academic pioneers in comparative law, active in 
the International Academy of Comparative Law, included, in the days of 
socialist rule, Warsaw professors Stefan Rozmaryn and Witold Czachorski, 
and Adam Szpunar, a Lodz professor. At present almost all Faculties of 
Law at Polish universities already teach at least the elements of comparative 
law. This kind of Instruction brings closer the form of teaching comparative 
law as an independent discipline of jurisprudence, or the application of 
comparative methods in teaching particular branches of jurisprudence: 
theoretical, philosophical, historical, and dogmatic. Four university centres 
have so far distinguished themselves in the research on and teaching of 
comparative law in Poland: Lublin, Toruri, Warsaw, and Lodz. 

In the Lublin centre, comparative law as an independent field of study 
and research is pursued by the author of this report. Some professors 
combine their fields of jurisprudential study with comparative methods: 
Leszek Leszczynski and Roman Tokarczyk with theory and philosophy of 
law, legal cultures, and with American law; Marek Kurylowicz with history 
of law, Jozef Krukowski with constitutional law, Mieczyslaw Sawczuk with 
civil law, Maria Pozniak-Niedzielska with commercial law, Andrzej W^sek 
with criminal law. A number of scientific comparative conferences were 
also organized and several issues of a journal devoted to comparative law 
were edited. 

In the Toruri university centre, Professor Waclaw Szyszkowski belonged 
to the pioneers of pursuing comparative law, especially constitutional law. 
Currently, comparative studies in theory and philosophy of law are successfully 
pursued by Professors Wieslaw Lang and Lech Morawski. The comparative 
method pervades Professor Janusz Justynski's studies in the history of law 
and legal doctrines. Well-known comparative law professors include: Cezary 
Mik and Kazimierz Lubihski in European law, Miroslaw Nesterowicz in 
medical law, and Marian Filar in criminal law. The Toruri centre publishes 
a journal titled "The Comparative Law Review." 

In the Warsaw scholarly centre many law professors combine comparative 
methods with their branches of jurisprudence. For lack of room we can 
name but a few. Professor Piotr Winczorek is concerned with comparative 
theory and philosophy of law and constitutional law. The same fields of 
study are pursued by Professor Adam Lopatka. Professor Jan Baszkiewicz 
and Professor Katarzyna Sojka-Zieliriska apply comparative methods in 
history of law and the State. Professor Miroslaw Wyrzykowski teaches and 

propagates comparative constitutionalism and comparative legal cultures 
with great organizational and conceptual dynamics. Of high cognitive and 
practical value are numerous comparative studies in the European Union 
law authored by Professor Jerzy Jaskiernia. 

In the Lodz academic centre comparative law has an established position. 
Professor Marek Zirk-Sadowski is engaged in comparative theory and 
philosophy of law, as was his master-mentor Professor Jerzy Wroblewski 
earlier. Also, Professor of civil law, Biruta Lewaszkiewicz-Petrykowska has 
considerable achievements in comparative law studies. Comparative methods 
are also appreciated by criminal law professors in Lodz. 

Some Faculties of Law in Poland invite foreign professors to lecture 
on foreign and comparative law. Probably the best-known American 
lecturer in comparative law in Poland is Professor Wenceslaw Wagner, an 
eminent world authority on comparative law, who largely contributed to 
the development of comparative law in Poland. He held lectures on 
comparative law at many Polish universities, inter alia, Warsaw University, 
Jagiellonian University in Cracow, University of Toruri, Maria Curie-
Sklodowska University in Lublin, Silesian University in Katowice, Catholic 
University of Lublin, and Higher School of Law and Administration in 
Warsaw.11 

What Can it Achieve? 

Comparative law, fulfilling specific functions, serves to attain certain 
goals regarded as useful. These goals can and even should be subject to 
evaluation by means of the categories of economic Utility, legality, effectiveness, 
and others. In most general terms, one can say that comparative law 
studies, while fulfilling many practical and theoretical functions, serve many 
practical and theoretical purposes. These functions are most often grouped 
in the following: cognitive, teaching, legislative, interpretative, unifying, and 
ideological groupings. For the purpose of this report the cognitive and 
teaching functions of comparative law are most appropriate. 

The cognitive functions of comparative law are primarily manifested in 
the accumulation of the knowledge of law in order to make it available 
to all those interested. This störe of knowledge can be drawn from 
spontaneously or in a more organized way, where comparative law is 
taught as a university course. 

11 Cf. e.g. W. J. W a g n e r , Teaching American Constitutional Law in Poland, "Constitutional 
Commentary" 1988 (sumraer), Vol. 5, No. 2. 
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At the start of this Century, as in the iate twentieth Century, knowing 
and understanding the meaning of differences, similarities and identities of 
various comparable laws is aimost unanimously regarded as one of the 
main functions of comparative law. For this knowledge and understanding 
serve, without doubt, to find the best solutions, by means of law, to similar 
social problems occurring in different countries. Comparative jurists, who 
generally agree about the crucial significance of cognitive functions out of 
all comparative law functions, often differ over the nature itself of this 
knowledge and understanding. On the one hand there are followers of 
positivistic trends in jurisprudence, who seek the principles of "pure" 
Cognition, free from evaluation and value judgements, while on the other 
hand there are numerous supporters of the view that any Cognition, 
especially when based on comparative methods, must be associated with 
evaluation and value judgements. 

One should agree with the view that the postulates of "pure" Co-
gnition, extended to cover the subject matter of comparative law as 
well, are based on illusion. If the functions of this subject matter are 
manifested, inter alia, in the choice of the best solutions out of the 
laws being learned, the application of evaluation and value judgement 
is unavoidably necessary. For there is no choice without evaluation and 
value judgements. Assessment and choices create the very core of com-
parative law procedures. While accepting the view that legal sciences 
in general, and comparative law in particular, serve to seek the best 
solutions possible to legal problems, one cannot at the same time reject 
the idea of their evaluative and valuing nature. It is in this sense that 
comparative law deserves to be called ecole de verite and supply of 
solutions. 

For an academic comparative law jurist the dominant function of 
comparison remains the development of knowledge of law, which can be 
used in practice for different, more or less noble causes. Although law 
theorists generally unanimously reject the application of the results of their 
work to morally ignoble ends, practice is governed here by its own specific 
norms. But all of them never doubt that the use of cognitive Instruments 
of comparative law can provide far more solutions to specific legal problems 
than the analysis of laws in one country only. Even a highly imaginative 
lawyer yet confmed in his considerations within the laws of one country, 
would not be able to cope with this diversity of legal conceptions that can 
result from comparative studies. The present-day goal is not, as comparative 
law pioneers would have it, that one universal truth about law should be 
discovered. What is at issue is rather to know various solutions to similar 
problems, regulated by law, and choose the most suitable one for particular 
circumstances. 
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The history of law and legal thought shows that it would be difficult 
to understand the processes of development, progress, Stagnation, and 
retrogression in legal policy in a way other than comparing them. Com-
parative law serves to deepen the knowledge of legal facts and ideas, to 
show recurrent elements and regularities, to construct classifications and 
typologies. To pursue ambitious scholarly research in law is at the same 
time to pursue comparative law studies. The adoption of a comparative 
cognitive perspective is aimost identical with going beyond local par-
ticularism (in terms of language, culture, politics, religion, methodology 
etc.). It makes it possible to understand the tendencies in the develop-
ment of law and legal thought in the world, and against this broad 
background, the trends in one's own domestic law and its accompanying 
legal thought. One can therefore share the belief of comparative lawyers 
that knowledge of only one legal system and only one form of legal 
thought means the lack of deeper knowledge of law and legal thought in 
general. 

The teaching functions of comparative law studies are an organized 
expression of its cognitive functions, found mainly in the academic forms 
of law teaching. Despite great cognitive attractiveness and practical Utility 
of comparative law, not all countries have yet accorded it its rightful 
position in the university curricula. Most countries retain the models of 
law teaching confined as a rule to domestic law. These models go beyond 
the domestic character only when presenting the influences, reception, and 
incorporation of the elements of foreign law into the domestic one (e.g. 
Roman law into the European legal systems). Still exceptional, however, 
are the models of law teaching in those countries (mostly Western) where 
specific law units of different states are compared methodically and within 
a separate organizational framework. These comparisons are called com-
parative law, perhaps not very suitable for the subject matter. 

The development of law teaching curricula confined to the presentation 
of domestic law only was justified in the past, in low population mobility 
in the world, and in the obtaining of international relations based on 
political and legal isolationism. In the contemporary world, characterized 
by extraordinary mobility of people and events, the confinement of legal 
studies to the domestic law is flagrantly anachronistic: it fails to satisfy the 
existing requirements. Comparative studies of laws should regarded as 
a major factor in shaping a higher legal and juridical culture. Learning 
foreign laws provides proper measures for evaluating the level of domestic 
law and it may induce one to seek ways of its improvement. A comparative 
perspective makes it easier to notice the many-sided conditioning of 
domestic law forms, despite similar contents, similarity of its functions, 
despite differences in form etc. 
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Comparison of laws brings not only cognitive benefits but also practical 
ones. In particular, one cannot overestimate the importance of comparative 
law studies in international conflict-of-interest law, in interpreting inter-
national treaties, in rulings in international cases, in international arbit-
ration, in international attempts to harmonize and standardize the law. 
One can justify a thesis that the deeper the cooperative relations are 
between particular countries, the more obvious is the necessity to adopt 
uniform legal solutions, developed on the basis of comparing their domes-
tic laws. 

Our times witness the problems of universal, world-wide significance, 
which cannot fail to attract the attention of law students. These include 
especially the prevention of a global military conflict, environmental protection, 
elimination of racial, ethnic, religious, and nationality-related conflicts, and 
developing a sense of broadly-understood justice on a global scale. These 
problems that determine the survival of mankind cannot be solved single-
handedly by isolated countries. They even compel Cooperation between 
nations and states; legal studies should shape and strengthen awareness of 
this necessity. Comparative law can contribute to defining the content and 
forms of this Cooperation forced by the existing threats, and that is where 
its educational function lies. By fulfilling this Function, comparative law 
opposes narrow isolationism and it propagates the universalism, so desirable 
at present, of some legal solutions. It also rejects blind nationalism and 
criticizes narrow-minded legal dogmatism and formalism. 

While trying to find the proper position of comparative law in university 
curricula, several points should be indicated. As we know, in those curricula 
there are jurisprudential fields of study that are regarded as fundamental: 
civil, criminal, administrative, constitutional, financial and labour law, 
philosophy of law and some jurisprudential subjects that are supplementary 
(or luxury ones): history of law, Roman law, theory of law, history of 
political and legal doctrines, and sociology of law. Comparative law belongs 
to the latter group. We know that confining law teaching curricula to the 
basic subjects leads to the training of relatively competent "law technicians." 
On the other hand, we also know that overabundance of basic subjects 
may, on account of limited learning abilities of students, res alt in the 
limitation of teaching of supplementary subjects that broaden their mind. 
This common and similar Situation of supplementary subjects has a decisive 
bearing on the teaching position of comparative law. 

It appears that until comparative law acquires its rightful position in 
the law teaching curricula, at least other possibilities should be taken 
advantage of in this respect. First of all, taking account of a comparative 
perspective in teaching individual branches of law, to a larger extent than 
so far, would certainly serve the purpose. Therefore, the teaching of 
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appropriate elements of comparative law could be integrated with the 
corresponding branches of law. However, this would require a substantial 
revision of both content and form in the preparation of handbooks, 
lectures, classes, and seminars. Not only would bridges thus be built 
between the "dorn es tic" and the "'international" in the law but this would 
also overcome differences in views between advocates of comparative 
interpretations and supporters of a non-comparative approach.12 

12 For more see R. T o k a r c z y k , Komparatystyka..., p. 199 et seq. 
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SECTION II. Ä. 2 

Biruta Lewaszkiewicz-Petrykowska 
Professeur ä l'Universite de Lodz 

Responsabilite du fait des produits et des services 
defectueux: Developpement d'un Standard mondial? 

Remarques generales 

La responsabilite civile du fait des produits et des services defectueux releve 
du Code civil1. Celui-ci comporte les regles generales autant de responsabilite 
delictuelle (art. 415-449 du C.civ.) que de responsabilite contractuelle (art. 471 
et s. du C.civ.). Dans le cadre du regime contractuel le Code regit aussi la 
responsabilite objective au titre de garantie de vices caches (art. 556-576 
C.civ.). De plus, le Code civil polonais consacre un regime specifique de 
responsabilite reserve aux seuls dommages causes par l'insecurite du produit 
(art. 4491-art. 44911 du C.civ.) qui, en grandes lignes, correspond au regime 
instaure par la Directive 85/374/CEE relative a la responsabilite du fait des 
produits defectueux, dans son texte etabli par la Directive 1999/34/CEE du 10 
mai 1999, sur le changement de la Directive 85/374/CEE2. 

I. Le regime specifique de la responsabilite du fait 
des produits dangereux 

Par la loi du 2 mars 20003 le legislateur a introduit dans le Code civil 
un nouveau titre VI1 qui suit le titre VI consacre a la responsabilite 

1 Loi du 23 avril 1964 (J. des L. 1964, no 16, texte 93, entree en vigueur le 1er janvier 
1965, modifiee en 1971, 1976, 1982, 1984, 1985, 1989-2001. 

2 O.J.L. 141 du 4 juin 1999. 
3 La loi du 2 mars 2000 relative ä la protection des consommateurs et ä la responsabilite 

pour le dommage cause par le produit dangereux, J. des L., n° 22, texte 271, entree en vigueur 
le 1 juillet 2000. 

[35] 
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delictuelle (la responsabilite au titre des actes illicites selon la terminologie 
polonaise). Le Titre VI1 du Code est intitule: «La responsabilite pour le f 
dommage cause par le produit dangereux». II comporte 11 articles numerotes : 

449* ä 44911. | 
La responsabilite pour le dommage cause par un produit dangereux ne 

peut etre exclue ni limitee. Elle est alors imperative au moins vis-ä-vis 
d'un producteur. Notons toutefois que selon l'art 44910 du C .civ. les I 
dispositions relatives ä la responsabilite pour le dommage cause par le J 
produit dangereux n'eliminent pas la responsabilite du producteur pour les j 
dommages en vertu des regles generales, pour les dommages resultant de 
l'inexecution ou de l'execution imparfaite de l'obligation ainsi que la § 
responsabilite au titre de garantie des vices caches (l'art. 44910 du C .civ.). ; | 
C'est a la victime de choisir sur quel plan eile veut placer sa dem and e. 
Cette responsabilite est alors facultative pour la victime. II est evident, 
toutefois, que la victime ne pourra pas cumuler des reparations pour les 
memes dommages. 

Notons d'abord, la notion de «produit» est opposee ä celle de «Service» 
et c'est en ce sens que ce terme est utilise par le Code civil. La notion ein 
«produit» comprend uniquement les objets fabriques en masse, en usage de 
la methode industrielle. Cette notion n'englobe pas des choses construites 
ou creees ä la demande individuelle par exemple, en execution du contrat 
d'entreprise. 

La responsabilite du fait des produits dangereux est fondee sur le 
risque4. Elle est alors de caractere objective et le responsable (en principe 
le producteur) ne peut pas se liberer en apportant la preuve qu'aucune f 
faute n'etait commise ni par lui-meme ni par les personnes dont il repond. 
En vertu de l'art. 4491 paragraphe 1 du C.civ. «Celui qui, dans le cadrc 
de son activite economique, fabrique (producteur) un produit dangereux est 
responsable du dommage cause ä qui que ce soit par son produit». 

II est facile ä saisir que le legislateur polonais n'opere pas d'une notion § 
de «produit defectueux». Sur cette place, il use la formule d'un «produit .§ 
dangereux» autrement dit le produit ä proprietes dangereuses. Cette ter- j 
minologie s'explique par l'importance particuliere que revet l'imperatif du 
securite et la possibilite de definir dans ce domaine un Standard objectif. 

La notion du produit est large mais limitee. L'art. 4491 paragraphe 2 du ; 
C.civ. designe «tout bien mobilier, meme s'il est incorpore dans un autre 
bien. Le terme produit designe egalement les animaux ainsi que l'electricite». | 
Les immeubles sont donc exclus. Toutefois, en cas oü une chose mobiliere, | 
incorporee dans un immeuble, etant partie composante de celm-ci (par | 

-1 . g 
4 En doit polonais la responsabilite basee sur le risque correspond a strict liability in lort : | 

an gl o-am ericaine. | 
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exemple, l'element du chauffage central, l'ascensseur etc.), s'avere dangereuse 
et cause un dommage, la responsabilite de son fabricant peut entrer en jeu. 
Le droit polonais n'exclut pas des produits agricoles, de l'elevage, de la 
chasse et de la peche. 

La Solution de l'art. 4491 paragraphe 2 du C.civ. est critiquee par la 
doctrine. On souligne d'abord qu'il est incomprehensible de limiter la 
responsabilite stricte a un seul type d'energie, ä savoir l'electricite, notamment 
si on sait que, par exemple, le gaz est encore plus dangereux5. La notion 
du produit n'englobe pas de biens intellectuels, par exemple, le program-
me/logiciel informatique en tant que tel (ä lui seul) ne constitue pas le 
produit ä la lumiere de disposition de l'art. 4491 du C.civ. malgre que 
celui-ci mis en circulation peut se reveler dangereux. En revanche, le meme 
Programme integre dans l'ordinateur ou dans d'autre appareil, etant sa 
partie composante, serait qualifie de produit et lorsqu'il va provoquer un 
dommage son producteur en serait responsable selon les regles de la 
responsabilite objective du fait des produits6. 

Le texte n'opere de notion ni de vice ni de defaut, il ne s'interesse qu'ä 
la securite du produit. Peu importe s'il est dangereux en lui-meme, ou s'il 
est dangereux parce qu'il est vicieux. D'autre part, l'inaptitude du produit 
ä l'usage convenu n'est pas prise en compte, ses consequences sont regies 
par les regles generales de la responsabilite contractuelle ou Celles au titre 
de vices caches. 

Reste ä savoir, quand faut-il qualifier un produit comme dangereux? Le 
paragraphe 3 de l'article 4491 du C.civ. Statue: «Un produit est dangereux 
lorsqu'il n'offre pas la securite ä laquelle on peut s'attendre compte tenu 
l'usage normal du produit». Le meme paragraphe dans sa phrase suivante 
explique: «Les circonstances du moment de sa mise en circulation, et en 
particulier la fa<?on de le presenter au public, ainsi que les renseignements 
sur ses proprietes fournis au consommateur, sont determinantes pour 
conclure si un produit est sur, sinon». Toutefois une reserve s'impose: «Un 
produit ne peut etre considere comme n'offrant pas la securite par le seul 
fait qu'un autre, plus perfectionne, a ete mis posterieurement en circulation» 
(phrase 3 du paragraphe 3 de l'art. 4491 C.civ.). La loi n'etablit donc pas 
la responsabilite du producteur pour le «risque de developpement». 

En resumant, la qualification du produit doit se faire compte tenu son 
usage normal. Cela veut dire qu'on doit prendre en consideration si l'usage 

5 Cf. J. R a j s k i , Odpowiedzialnosc za produkt niebezpieczny w swietle nowych przepisöw 
kodeksu cywilnego [La responsabilite du fait d'un produit dangereux a la lumiere de nouvelles 
dispositions du Code civil], «PrzegS^d Prawa Handlowego», 2001, n° 100, p. 25. 

Cf. J. R a j s k i , op. cit., p. 25; E. B a g i n s k a , Nowe unormowanie odpowiedzialnosci 
cywilnej za produkt [Nouvelle regiementation de la responsabilite civile du fait d'un produit], 
«Przegl̂ d Sadowy» 2000, n° 9, pp. 51, 52. 
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normal et correct d'un produit concret presente le danger de causation du | 
dommage, sinon. La distinction selon la nature propre du produit n'a pas.J 
d'importance. Avant, on distinguait deux sortes des produits: 1) dangereux I 
en iui-meme - son utilisation, quoique necessaire, est inevitablement liee J 
a un danger (dynamite, carburants, composants toxiques, gaz, electricite 
etc.). La nature propre de ce type de produits necessite le respect des J 
precautions particuüeres a toutes les phases de leur production, commer- | 
cialisation et emploi. 2) un produit dangereux parce qu'il est vicieux - cette I 
qualification peut concerner tous les produits, normalement inoffensifs, | 
lesquels, suite ä un defaut dans leur structure ou a leur usage incorrecte, § 
peuvent provoquer un dommage ä leur usager ou a un tiers. Cette optique J 
ne peut pas etre soutenue. L'objectif est de garantir la sürete de 1'utilisation | 
de tout produit mis sur le marche. La securite du produit doit etre | 
appreciee dans une perspective objective, selon les criteres objectifs, par | 
rapport ä ce que le public est en droit d'attendre. I 

En qualifiant un produit en tant que dangereux, il faut aussi faire rappel 
aux renseignements donnes par l'art. 4 de la loi du 22 janvier 2000 relative j 
ä la securite generale des produits7. L'article cite statue: «Le produit sür -
c'est tout produit qui, dans des conditions normales ou d'autres raisonab-
lement previsibles, pendant sa dure d'utilisation previsible, ne presente pas 
de risques ou seulement des risques reduits a un niveau bas, compatibles 
avec Tutilisation du produit et consideres comme acceptables dans le respect | 
d'un niveau de protection eleve pour la sante et la securite des personnes». 
L'element qui compromet la securite d'utilisation du produit, normale et | 
conforme ä sa destination, n'a pas d'importance, ce peut etre aussi bien | 
un vice dans la structure du produit lui-meme que le mode d'emploi | 
incomprehensible ou insuffisante. D'autre part, jamais un juge polonais J 
n'admettra la responsabilite du producteur en cas oü il s'agit du produit 
dont l'utilisation normale et conforme ä sa destination est inevitablement j 
liee a un risque pour la sante connu de l'usager, comme c'est le cas de | 
l'alcool ou des cigarettes. 

i 
Le sujet protege. | 
La categorie des personnes qui sont autorisees de se referer ä ce genre f 

de responsabilite est tres vaste. En principe toute victime endommagee par | 
le produit dangereux est protegee. Le systeme s'applique de la meme fagon J 
a toutes les victimes, qu'elles se trouvent, vis-ä-vis du producteur, dans une | 
Situation contractuelle ou extra-contractuelle. II n'y a pas de difference entre | 
contractants et tiers, les uns et les autres sont soumis aux memes regles. § 
De meme on ne distingue pas, s'il s'agit des usagers, leur famille, des tiers j 

7 J. des L. 2000, n° 15, texte 179. 
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observateurs etc. De plus le texte n'exige pas que la victime entre dans la 
categorie de non-professionnels ou consommateurs. L'action en dommages-
interets peut etre intentee de meme par la victime directe que par la victime 
par ricochet. Notons toutefois, que s'agissant du dommage aux biens, le 
producteur n'est responsable qu'en cas oü la chose detruite ou endommagee 
appartient ä la categorie des choses destinees ä I'usage personnel et le 
demandeur l'usait conformement a sa destination. 

Le sujet responsable. 
La responsabilite du fait des produits dangereux incombe aux profes-

sionnels, c'est-a-dire aux personnes physiques ou morales qui exercent une 
activite economique et dans le cadre de cette activite elles ont mis le produit 
sur le marche. Le but est d'incomber la responsabilite a toute personne 
participant professionnellement dans le processus de production et de 
distribution du produit. 

II s'agit tout d'abord d'un producteur (fabricant) celui donc qui, dans 
le cadre de son activite economique, professionnelle, avait fabrique le 
produit dangereux. De plus toute personne prennant part dans le processus 
de fabrication ou de production ou bien de distribution d'un produit qui 
se revele dangereux est responsable, a savoir: 

1) le producteur des matieres premieres ou du materiel, un producteur 
des parties composantes du produit. Notons toutefois, la responsabilite du 
producteur des matieres premieres ainsi que celle du fabricant des parties 
composantes est limitee aux consequences dommageables des proprietes 
dangereuses de ces elements, dont ils sont producteurs. Les limites de leur 
responsabilite sont tracees par le lien de causalite entre les proprietes 
dangereuses des matieres premieres ou de la partie composante du produit 
et le dommage dont la victime a subi. La responsabilite des personnes 
mentionnees ne sera pas admise en cas oü la construction (structure) 
defectueuse du produit fini ou les renseignements vicieux ou fautifs du 
fabricant d'un produit fini constituent une cause exclusive du dommage 
(l'art. 4495 paragraphe 2 du C.civ.); 

2) toute personne qui se declare d'etre producteur. Ii s'agit de toute 
personne qui se presente en tant que producteur en apposant son nom, sa 
marque ou d'autre signe distinctif sur le produit (l'art. 4495 paragraphe 
2 du C.civ.); 

3) Pimportateur des produits d'origine etranger est responsable au meme 
titre que le fabricant (l'art. 4495 paragraphe 2 du C.civ); 

4) s'il est difficile d'identifier le producteur ou d'autre per sonne indiquee 
sous points 1-3 suscites, c'est tout (fournisseur) vendeur professional d'un 
produit dangereux qui est responsable. II peut s'en überer s'il notifie ä la 
victime, dans un delai d'un mois ä compter de la date oü le dommage lui 
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est notifie, la personne et l'adresse du fabricant (producteur) ou d'une 
personne indiquee sous point 2, et de l'importateur s'agissant de produü 
Importe. 

Nous voyons alors que tous les participants au circuit de distribution 
sont responsables. Le producteur du produit fini et les personnes mentionnees 
sous points 1-3 sont responsables solidairement (l'art. 4495 paragraphe 3 du 
C.civ.). 

En cas oü un tiers est aussi responsable pour le dommage cause par 
le produit dangereux, sa responsabilite et la responsabilite des personnes 
susmentionnees est solidaire. 

La responsabilite du producteur depend du fait si c'est lui qui a mis 
le produit en circulation, cela veut dire qu'il s'en dessaisi volontairement. 
Notons, que la mise en circulation n'est pas liee au transfert de la proprieie, 
mais ä celui de la detention. La mise en circulation designe le moment de 
la sortie du produit de la sphere de production et son entree dans la sphere 
d'utilisation. Le produit doit alors apparaitre sur le marche. C'est aussi le 
moment oü le fabricant perd son contröle sur le produit. 

Le dommage cause avant la mise en circulation du produit (par exemple 
le dommage subi par un salarie ou l'invite se trouvant sur le terrain de 
l'entreprise) n'est pas indemnise selon les regles de responsabilite stricte du 
fait des produits. 

Le fardeau de la preuve. 
Le dommage doit etre cause par un produit dangereux. Le demandeur doit 

donc prouver: le dommage, fait d'un produit dangereux, la relation causale 
entre le produit dangereux et le dommage, le fait que la mise en circulation du 
produit a ete faite dans le cadre de l'activite economique du defendeur. La 
preuve de cette derniere circonstance est facilitee par une presomption 
d'anteriorite statuee dans l'art. 4494 du C .civ. L'article cite declare: «II faut 
presumer qu'un produit dangereux, ayant cause le dommage, avait ete fabrique 
et mis en circulation dans le cadre de l'activite ecnomique du producteur». 

La victime n'est pas obligee de prouver un vice concret du produit. 
Cependant dans la pratique judiciaire on se sert de notion teile que defaul 
ou vice de production decoulant, par exemple d'usage des materiaux non 
corrects, non adequats, ou du contröle insufflsant, «vice de construction», 
«vice d'instruction», defaut des renseignements utiles, defaut de mise en 
gar de etc. La possibilite de demontrer d'un vice pareil facilite evidemment 
la täche de la victime et de la Cour. 

L'exoneration - les moyens de defense. 
La responsabilite du producteur est tres severe. Etant objective et 

independente de la faute, eile n'est pas, neanmoins, absolue, quoique les 

I 
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possibilites d'exoneration sont restreintes. Le fabricant peut se liberer en 
apportant la preuve d'un des faits exoneratoires prevus par l'art. 4493 du 
C.civ., ä savoir: 

1) que ce n'est pas lui qui a mis en circulation le produit dangereux, 
2) que la mise en circulation du produit dangereux avait ete faite en 

dehors de son activite economique, 
3) que les proprietes dangereuses du produit ont apparu apres sa mise 

en circulation, ä moins qu'elles decoulent d'une cause, contenue dans le 
produit, anterieure a sa mise en circulation, 

4) qu'au moment de la mise en circulation du produit, il n'etait pas 
possible de prevoir ses proprietes dangereuses compte tenu de l'etat de la 
science et de la technique de l'epoque, 

5) que les proprietes en question decoulaient de l'application des regles 
imperatives du droit. 

Le dommage reparable. 
La loi garantie la reparation du dommage tant aux personnes qu'aux 

biens. Tout dommage aux personnes est indemnise integralement. Le 
montant de 1'indemnisation est evalue selon les regles generales. En vertu 
de l'art. 361 paragraphe 2 du C.civ. la reparation du dommage comprend 
alors les pertes subies par la victime (damnum emergens) ainsi que les profits 
qu'elle aurait pu realiser, si eile n'avait pas subi de prejudice (lucrum 
cessans). En cas de lesion corporelle ou de troubles de sante la victime 
peut, en outre, demander reparation du dommage moral en se fondant sur 
l'art. 445 du C.civ. L'action en reparation peut etre intentee par la victime 
elle-meme et, lorsqu'elle est decedee, par les victimes par ricochet. 

S'agissant du dommage aux biens la Situation est differente. D'abord, 
ce n'est pas tout dommage qui est indemnisable en vertu des regles 
specifiques de la responsabilite du fait des produits dangereux. II y a des 
limitations s'il s'agit de bien endommage et de meme s'il s'agit du montant 
de 1'indemnisation. La reparation du dommage aux biens est due ä la 
victime uniquement en cas oü la chose detruite ou endommagee appartenait 
ä la categorie de choses destinees a l'usage personnel et la victime 1'utilisait 
personnellement et conformement ä sa destination (l'art. 

449 du C .civ.). 
Ensuite, la reparation n'englobe ni rendommagement du produit lui-meme, 
ni les benefices (profits) que la victime aurait pu atteindre gräce a son 
utilisation (l'art. 4497 paragraphe 1 du C.civ.). Enfin, les dommges negligeables 
ne sont non plus reparables. L'indemnisation n'est pas due en cas oü le 
montant du dommage aux biens est inferieur ou egal ä 500 EURO (l'art. 
4497 paragraphe 2 du C.civ.). Ceci ne signifie pas d'ailleurs que la victime 
est privee de toutes possibilites et que c'est elle-meme qui doit supporter 
le poids du dommage. Elle peut se prevaloir a d'autres regles, en particulier 
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eile peut fonder sa demade sur la clause generale de la responsable 
delictuelle (l'art. 415 du C.civ.). 

L'action en reparation du dommage cause par un produit dangereux se i 
prescrit par trois ans ä compter du jour oü la victime a eu connaissance 
du dommage et de la personne tenue de le reparer. En tout cas, cependant, I 
l'action (la pretention) se prescrit par dix ans ä compter de la mise e ü | 
circulation du produit (l'art. 4498 du C.civ.). j 

Etant donne que les regles particulieres portant sur la responsabilite du4 
fait des produits dangereux sont relativement recentes la Cour Supreme! 
n'avait pas eu d'occasion d'en statuer. Ceci ne veut pas dire qu'il n'existe 
pas la jurisprudence envisageant la responsabilite du producteur, mais eile 
date de l'epoque anterieure ä la loi du 2 mars 2000. 

II. Le droit commun. Les principes generaux 

Quelques remarques preliminaires paraissent necessaires. Le droit poloiuiis 
de la responsabilite civile est base sur la theorie dualiste. II connait clonc 
les deux ordres de responsabilite: contractuel (art. 471 et s. du C.civ.) et 
delictuel (art. 415 et s. du C.civ.). Suivant les circonstances, la r e sponsab le 
peut etre engagee en vertu des regles de l'un ou de l'autre regime. Si toutes 
les conditions de la responsabilite delictuelle et celle contractuelle soni 
reunies l'option du regime appartient ä la victime (art. 443 du C.civ.). Selon | 
une clause generale, la responsabilite est basee sur la faute (prouvee en cas 
de responsabilite delictuelle ou presumee en cas de responsabilite contractuelle). 

A. La responsabilite du fabricant selon les regles generales 
. . I i 

En Pologne, la responsabilite des fabricants pour le dommage cause par k 
leur produit est traditionnellement delictuelle. La jurisprudence polonaise 
rejette le concept des chaines de contrat en tant que justification de la J; 
responsabilite du fabricant du fait d'un dommage cause par un produit. J-
A notre avis, le concept cite pourrait justifier la responsabilite du vendeur y 
au titre des vices caches a l'egard du sous-acquereur, et non pas du ;;;; 
fabricant ä l'egard d'un tiers. II ne faut pas oublier que la victime n'est f 
pas forcement Facheteur ni l'utilisateur ou consommateur du bien ayant 
cause le dommage. 

Selon la jurisprudence bien constante, la responsabilite du fabricant f 
a son siege dans l'art. 415 du C.civ. Son fondement constitue donc une 
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clause generale de responsabilite delictuelle. Cette responsabilite est basee 
sur la faute. 

La Cour Supreme dans son arret du 21 novembre 1980 explique: «Seul le 
fait d'avoir fabrique un produit entache d'un vice ne constitue pas l'acte illicite 
au sens de l'art. 415 du C.civ.: neanmoins, constitue un acte illicite l'introduc-
tion sur le marche d'un produit dangereux en raison de son execution 
defectueuse, si ce vice cause un dommage aux personnes ou aux biens»8. 

Selon l'opinion de la Cour Supreme, un professional (vendeur, fabricant) 
qui introduit sur le marche un produit entache d'un vice, le rendant 
dangereux pour le public, viole les regles de droit generalement obiigatoires. 
II commet donc un acte illicite qui engage sa responsabilite delictuelle9. 

La conformite aux normes techniques n'empeche pas d'admettre la 
responsabilite delictuelle du fabricant, si le produit se revelait dangereux 
pour le public au cours de son exploitation - constate la Cour Supreme. 
En espece il s'agissait de postes de television dont certains s'enflammaient10. 

Les memes regles doivent etre appliquees aux importateurs qui introduisent 
sur le marche interne des produits capables de causer des dommages aux 
personnes ou aux biens. «Une personne morale, importateur de voitures 
fabriquees ä l'etranger, qui les introduit sur le marche interne, se charge 
de ce fait d'une responsabilite a l'egard des victimes selon les memes regles 
et dans les memes dimensions qu'un fabricant»11. 

Comme mentionne, la responsabilite du producteur pour le dommage 
cause par un produit defectueux ou dangereux est fondee sur une clause 
generale con?ue dans l'art. 415 du C.civ. L'article cite declare: «Celui qui, 
pär sa faute, a cause ä autrui un dommage, est tenu de le reparer». II 
y a 3 conditions de cette responsabilite qui doivent etre remplies cumula-
tivement, ä savoir: la faute, le dommage et le lien de causalite entre la 
faute et le dommage. La victime est tenue de prouver toutes ces conditions 
c'est-ä-dire le dommage et son montant, la faute du fabricant et le rapport 
causal entre le comportement fautif du fabricant et le dommage subi. II 
faut toutefois noter que la Cour Supreme polonaise se montre plutöt severe 
ä l'egard des fabricants et eile retient facilement que leur faute est suf-
fisamment prouvee. Elle admet frequemment que le constat de la mise en 
circulation d'un produit vicieux equivaut au constat de la faute du fabricant. 

8 OSNCP 1981, texte 205. 
9 Cf. les arrets de la Cour Supreme du 6 fevrier 1963, OSNCP 1964, texte 95; du 28 

avril 1964, OSNCP 1965, texte 32; du 11 novembre 1974, OSNCP 1974, texte 169; du 6 aoüt 
1981, OSPiKA 1982, texte 122; note A. S z p u n a r , «Panstwo i Prawo» 1982, n° 12; note 
M. N e s t e r o w i c z , OSPiKA 1983,Jexte 23. 

10 Arret de la Cour Supreme du 4 decembre 1981, OSPiKA 1983, texte 55, note 
Cz. Zu ia w s k a . 

n Arret de la Cour Supreme du 26 mars 1984, OSNCP 1984, texte 186. 
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L'attitude des tribunaux s'exprime dans la tendance de muitiplier des 
devoirs legals incombant au producteur. L'objectif de ce procede est de| 
garantir une reparation ä la victime lesee par le produit defectueux. La| 
jurisprudence met donc ä la Charge du fabricant et au profit des tiers u^i 
devoir de ne pas introduire un produit dangereux ou vicieux dans fei 
commerce. Elle denonce un devoir de veiller au cour de la production,; 

ainsi qu'un devoir d'organiser un contröle efficace empechant la mise cji 
circulation du produit defectueux. Par ex., dans son arret du 13 mai 1987. 
la Cour Supreme statuant en composition de 7 juges, impose au vendeurf 
professionnel le devoir d'organiser un contröle efficace en vue de deceler 
tous les vices des marchandises qu'il commercialise12. On ajoute souvent 
aussi le devoir d'obServer le produit au cours de sa circulation sur je 
marche. Comme le droit polonais admet une appreciation abstraite (in 
abstracto) de la negligence, et comme il la definit en tant que manque de 
la due diligence exigee dans des rapports d'un genre donne, la position de 
la Cour est facilitee. Une evaluation objective de la negligence amene 
souvent la Cour Supreme a reconnaitre que le resultat sous forme d'un. 
produit vicieux ou dangereux, se trouvant sur le marche, temoigne, ä lui 
seul, que la due diligence n'a pas ete pretee ä un certain moment lors du 
Processus de production ou de commercialisation. Ceci prouve d'unc 
serieuse aggravation de la responsabilite. 

La jurisprudence met en relief le devoir de renseignement ou d'information. 
Elle reconnait le caractere legal de l'obligation de renseignement qui 
incombe au fabricant et au vendeur professionnel. II va de soi qu'unc 
pareille information doit etre precise, solide et veritable. Par consequent la 
Cour Supreme a retenu la faute du fabricant de produits dangereux q ui 
n'a pas rempli son devoir de mise en garde de fagon convenable. Dans 
son arret du 28 juin 1972 La Cour Supreme explique: «Le producteur de 
poisons tres noeifs est charge d'un devoir legal d'inserer un avertissement 
convenable pour que l'utilisateur puisse facilement comprendre que le 
produit est non seulement dangereux mais menace egalement de mort. Cette J 
mise en garde doit etre formulee de fagon suffisamment claire, permettant 
de distinguer une noeivite generale au sens courent du mot et celle qu: 
peut entrainer la mort subite»13. Selon la jurisprudence desormais constante. 
le devoir de mise en garde est une forme particuliere du devoir d'information i 
qui consiste en l'obligation d'attirer Fattention du contractant ou du public 
en gener al sur ceratins elements negatifs, ou ä les avertir d'un danger 
potentiel. Les exigences sont plus elevees. N'importe quel avertissement ne ^ 
suffit pas. On exige un avertissement clair, expres, formule de fagon 

12 Cf. rarret de la Cour Supreme du 13 mai 1987, ONSCP 1987, texte n° 189. 
13 Cf. 1'arret de la Cour Supreme du 28 juin 1972, OSNCP 1972, texte 228. 
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comprehensible, place visiblement, adequat quant ä sa teneur et a sa forme 
concernant le danger contre lequel il met en garde. 

Le droit commun de la responsabilite civile delictuelle garantit la 
reparation integrale du dommage independement du caractere de celui-ci 
tant aux personnes qu'aux biens, y compris la reparation du dommage en 
produit dangereux lui-meme. 

L'analyse de la jurisprudence prouve, que le systeme elabore par le titre 
VI1! n'apporte rien de vraiment innovateur par rapport au regime de droit 
commun de la responsabilite existant en Pologne, qui est en lui-meme 
protecteur de la victime. 

B. La responsabilite des prestataires de services 

La notion de «prestation de services» couvre des activites tres variees. 
II n'y a pas de regles particulieres uniformes regissant la responsabilite de 
tous les prestataires de services. Leur responsabilite obeit aux regles de 
droit commun. Par consequent eile varie selon 1'activite en cause, puisque 
la nature de l'obligation et la responsabilite qui en decoule, est, en quelque 
sorte, fonetion de prestation promise ou fournie. 

Dans nos remarques qui suivent nous nous bornerons ä envisager la 
responsabilite des prestataires de services etant des professionnels. En 
principe leur responsabilite se rattache au contrat et par consequent eile 
est influencee par la nature de celui-ci, toutefois le caractere professionnel 
de leur activite decide de dimension et de nature de leurs devoirs speeifiques 
en tant que professionnels, autrement dit il determine leurs devoirs profes-
sionnels ä l'egard tant de co-contractant que de tiers. 

De fa5on generale, on peut decrire le contrat de prestation de services 
en tant qu'un contrat dans lequel le prestataire de services - un professionnel 
promet le concours de ses connaissances et de sa technique. 

En principe la responsabilite d'un prestataire de services est contractuelle 
et la teneur du contrat decide, ou peut decider, de dimension de sa 
responsabilite. Elle indique les obligations dont la violation engendre sa 
responsabilite. Neanmoins, il convient de reconnaitre qu'il y a des devoirs 
imposes par la loi du seul fait qu'il s'agit d'un professionnel. Celui-ci est 
tenu de les observer independamment du fait que le contrat conclu, s'il est 
valable, les mentionne ou non, De plus, l'exclusion, merae expresse, dans 
le contrat de certains devoirs sera jugee non valide. 

En dehors des regles imperatives de la loi et des stipulations du 
contrat, s'il est conclu, le prestataire de services-professionnel est cense 
etre oblige de suivre, dans l'exercice de son activite, les prineipes de 
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•r) 
l'ethique profes sionnelle ainsi que les regles de I'art professionnel, et les | 
principes de la science et de la technique regissant le domaine de sa | 
profession. II doit presenter, par consequent, l'habilite professionnelle f 
süffisante. 

La meconnaissance de regles de la science et de la technique ne peut | 
etre en principe jamais justifiee. Ainsi par exemple un ingenieur-constructeur | 
est responsable d'avoir construit contrairement a I'art de construction. 
meme dans le cas oü il a agi conformement ä l'instruction expresse de son 
client. | 

En resument, le caractere et l'etendue des obligations de prestataires de 
services profes sionnels dependent de la profession concernee et des circon-
stances d'un cas donne. 

Comme cela a deja ete dit, il n'y a pas de regime particulier, specifique 
de responsabilite des prestataires de services. La premiere question qui 
s'impose dans le proces est celle de l'identification du regime, le cas 
echeant, applicable et la reponse evidemment n'est pas uniforme. 

Neanmoins il convient de noter entre parentheses qu'en cas de domm;ige 
corporel on observe une certaine orientation de la jurisprudence vers la 
responsabilite delictuelle, car celle-ci parait plus favorable ä la victime en 
lui garantissant l'indemnisation du dommage moral ainsi que rindemnilc 
pour les soufrances physiques. La lecture des arrets concernant la respon-
sabilite des agences de voyage demontre tres nettement cette attitude de 3 a 
jurisprudence. La Cour Supreme s'efforce de trouver le fondement delictuel 
de la responsabilite. De plus, il arrive que, statuant sur l'indemnisation du 
dommage corporel subi par le client de l'agence, la Cour ne se soucie pas 
d'indiquer les dispositions legales servant de base au jugement14. 

Dans l'optique de la Cour Supreme, les atteintes ä la personne et ;uix 
biens corporels d'autrui sont illicites en principe et elles engagent la 
responsabilite delictuelle de leur auteur (si les autres conditions de cette 
responsabilite sont reunies). Citons ä titre exemple l'arret de la Cour 
Supreme du 1er fevrier 1986: «L'entrepreneur, le cas echeant un etablis-
sement de construction, qui, pour la construction d'un bätiment, utilise ? 
des materiaux emettant des substances toxiques menagant la vie et la 
sante commet un acte illictite. II est responsable ä l'egard des habitants 
qui ont subi le dommage par suite de l'emission des substances mention- I 
nees. Cette responsabilite ne peut etre ecartee par la preuve qu'aucune f 
disposition formelle, legale, n'interdit l'utilisation des materiaux en ques- 5 
tion»15. % 

14 Cf. M. N e s t e r owicz , Odpowiedzialnosc cywilna biur podrözy [La responsabilite civile 
des agences de voyage], Varsovie 1974, pp. 138-146 et la jurisprudence citee. 

15 OSNCP 1988, texte 98, note A. S z p u n a r , «Paristwo i Prawo» 1989, n° 2, p. 137. 
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Selon le droit commun, la responsabilite des prestataires des services 
tant delictuelle que contractuelle est fondee sur la faute. La difference 
consiste dans le fardeau de la preuve. En cas de responsabilite delictuelle, 
ja victime est obligee de prouver la faute du defendeur, tandis qu'en cas 
de responsabilite contractuelle la faute du debiteur est presumee. C'est alors 
a lui de se liberer en apportant la preuve qu'aucune faute n'etait commise 
ni par lui-meme ni par les personnes dont il repond. 

Etant donne que Fessentiel de la faute consiste en la possibilite de 
formuler un reproche contre le coupable, cette notion comprend un jugement 
de valeur et eile s'exprime dans Fappreciatiom negative de l'ensemble de 
la conduite de l'individu. 

La faute du prestataire des services s'apprecie suivant les regles generales. 
Elle peut apparaitre sous forme d'une faute intentionnelle ou non inten-
tionnelle. Le plus souvent c'est la faute non intentionnelle donc la negligence 
qui entre en jeu. 

La jurisprudence polonaise multiplie les obligations legales qui incombent 
aux prestataires de services et dont la violation constitue la negligence. Elle 
les deduit du devoir de diligence et les analyse dans le cadre de la faute, 
surtout de la negligence. 

Ce procede est facilite par la construction de la negligence en droit 
polonais. Le Code civil polonais admet expressement une appreciation in 
abstracto de la negligence. Le critere d'appreciation est la due diligence. En 
vertu de I'art. 472 du C.civ., «si rien d'autre ne resulte d'une disposition 
speciale de la loi ou du contrat, le debiteur est responsable de ne pas avoir 
observe la due diligence». D'autre part, nous trouvons dans I'art. 355 
paragraphe 1 du C.civ. une defmition legale de la due diligence: «Le 
debiteur est tenu ä la diligence generalement requise dans les rapports d'un 
genre donne (la due diligence)». II n'y a pas de doute que ce critere doit 
etre appüque ä toute responsabilite autant delictuelle que contractuelle. 

Remarquons d'abord, ä l'instar du droit allemand, le Code civil polonais 
a rompu avec la personnification du modele en forme du «bon pere de 
famille» ou d'un «homme raisonnable et avise», comme c'est le cas en droit 
anglais et frangais. A la place, il a introduit un modele purement objectif 
et generalise. Le point de rattachement est alors different. On n'apprecie 
pas in abstracto le comportement du responsable en sa totalite, mais le 
juge doit etablir si la diligence appliquee correspond a celle qui est exigee. 

Soulignons, qu'il s'agit de la diligence generalement requise et non pas 
generalement appliquee. II s'agit donc de la diligence qui est exigee dans 
les rapports d'un genre donne, c'est-a-dire la diligence dont nous avons le 
droit d'esperer, d'attendre, sur laquelle nous devons compter. 

Le paragraphe 2 de I'art. 355 du C.civ. ajoute: «La due diligence du 
debiteur, dans le cadre de son activite economique, doit etre appreciee en 
prenant en consideration le caractere professionnel de cette activite». 
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Or, le Code civil polonais non seulement generalise mais aussi relativise 
la due diligence en la rattachant ä un rapport en question ou ä l'actlvite 
exercee. Cela indique que le modele (Standard) de la due diligence n'est pas 
unique mais qu'il varie en fonction des rapports sociaux, du caractere 
professionnel ou non de l'activite exercee, etc.16 

Ceci permet de prendre en consideration non seulement les devoirs 
professionnels du defendeur mais aussi les attentes legalement justifiees du 
demandeur-profane, qui, confiant, s'adresse au professionnel. 

La jurisprudence developpe differentes obligations accessoires et sup-
plementaires dont l'inexecution ou l'execution imparfaite prouve le manque 
de due diligence de la part d'un prestataire de services. 

D'abord, il nous faut se pencher sur le devoir de renseignement 
quiapparait en tant qu'obligation accessoire et Supplementaire du pre-
stataire de services et qui lui incombe du seul fait d'exercer professionncl-
lement son activite. 

Dans l'arret du 27 mai 198517 la Cour Supreme confirme 1'Obligation 
de renseigner la diente du salon de beaute sur la possibilite de mettre ses 
bijoux en depöt le temps de soins. L'omission d'accomplir ce devoir juslific 
la responsabilite du salon de beaute pour le dommage cause par le vol des 
bijoux. 

Dans l'arret du 20 mai 1987 la Cour Supreme rattache expressement 
l'obligation de mise en garde au professionaüsme du defendeur. En soulignant 
que le teinturier, etant «un etablissement specialise» doit posseder les 
connaissances appropriees, la Cour constate: «En tant que specialiste, il esi 
oblige d'avertir son client que le caractere et les traits specifiques de la 
chose ne garantissent pas le resultat vise de service»18. Dans l'affaire i! 
s'agissait d'un contrat de netoyage d'une pelisse. Celle-ci fut deterioree de 
teile sorte qu'elle fut deformee. Lorsque, compte tenu de l'etat de la chose 
ou de ses traits specifiques, l'operation comporte des risques, il apparueni 
au teinturier d'en avertir la diente et de faire des reserves appropriees, 
Cette mise en garde doit etre faite lors de la conclusion du contrat. Dans 
le cas contraire, le teinturier ne pourrait pas etre libere de sa responsabilite 
en apportant la preuve qu'une deterioration de la chose est due aux 
circonstances dont il n'est pas responsable, puisqu'elle est due aux traits 
propres de la chose elle-meme. 

Les consequences de l'information incorrecte sont sujet de consideration 
de la Cour Supreme dans l'arret du 24 avril 198819. Le cas echeant l'agent 

§ 

d'assurance n'avait pas renseigne son client qu'il pourrait, a cöte de 
l'assurance obligatoire de responsabilite civile, conclure un contrat sup-
plementaire d'assurance «auto-casco». La Cour estime qu'un etablissement 
d'assurance etatique devrait etre responsable du dommage decoulant de 
fournir une information erronee ou incomplete. La responsabilite de 
1'etablissement en question est fondee sur les regles generales et l'indemnite 
aecordee ä la victime doit couvrir la perte de tous les benefices que la 
victime aurait regu si le contrat Supplement aire avait ete conclu. 

La doctrine et la jurisprudence reconnaissent a l'obligation de renseig-
nement un caractere legal. Si le contrat ne le mentionne pas, la jurisprudence 
I'attache au contrat en tant qu'obligation contractuelle en evoquant qu'elle 
decoule de la loi, des usages et enfin de l'equite. 

Neanmoins, le devoir de renseignement n'est pas unique, deduit par la 
jurisprudence de l'obligation de diligence, dont la violation constitue la 
preuve süffisante de la negligence. 

Voyons, par exemple, l'obligation de la banque de verifier la declaration 
faite dans l'acte notarie par un tiers qui, afin de garantir une dette du 
dient de la banque, a greve d'hypotheque son immeuble. En espece, 
contrairement ä la teneur du livre foncier, qui indiquait le declarant comme 
proprietaire unique, l'immeuble appartenait ä la communaute legale des 
epoux. Sans accord de la femme, l'instauration de l'hypotheque n'etait pas 
valable. La Cour souligne que le devoir de prudence et de diligence 
obligeait la banque ä verifier la declaration en question, notamment 
a demander la partieipation de l'epouse du declarant ä l'acte notarie20. 

La Cour Supreme a confirme plusieurs fois l'obligation supplementaire 
des medecins, coiffeurs, restaurants, etc. d'aeeepter les pardessus des clients 
en depot dans le cas oü le caractere du Service oblige les clients a les 
enlever21. 

C. Le dommage reparable 

Le Code civil polonais ne comprend pas de definition legale du dommage. 
Neanmoins, nous ne pensons que le probleme du dommage est une question 
de fait dont l'appreciation est laissee au pouvoir discretionnaire et souverain 
du juge. La notion du dommage suppose que la victime se trouve atteinte 
dans une Situation dont eile beneficiait, lesee dans un avantage qu'elle 

16 Cf. M. S o s n i a k , Cywilnoprawna ocena slarannosci zawodowej [L'appreciation de la 
diligence professionnelle], «Nowe Prawo» 1980, n° 2, pp. 13-24. 

17 OSPiKA 1984, texte 84, note A. S z p u n a r . 
18 OSNCP 1987, texte 125. 
19 OSNCP 1990, texte 104. 

20 Arret de la Cour Supreme du 5 mai 1993, OSNCP 1993, texte 218. 
21 Cf. par ex. les arrets de la Cour Supreme du 16 decembre 1977, OSNCP 1978, texte 

134; du 27 aoüt 1979, OSNCP 1980, texte 5; note A. S z p u n a r , «Paristwo i Prawo» 1980, 
8, p. 140; du 27 novembre 1985, OSNCP 1986, texte 163. 
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possedait. Selon l'opinion generalement admise le dommage constitue; 
l'atteinte aux droits et aux interets juridiquement proteges22. 5 

Quant au concept du prejudice materiel reparable, ä notre avis, il est 
impossible de le limiter aux suites physiques d'une atteinte ä la per sonne 
ou aux biens. Ce type de dommage s'exprime dans la difference entre la 
Situation de fortune de la victime existant apres l'evenement ayant cause 
le dommage et celle qu'elle aurait eu, si l'evenement ayant cause le.; 
dommage n'avait pas eu lieu. Nous pensons donc qu'il est mieux de parier 
du dommage patrimonial que du dommage materiel. V 

En principe, tout dommage patrimonial ouvre l'action en reparation, si, 
bien entendu, d'autres conditions de la responsabilite civile sont reunies. 

Par contre, le dommage moral n'est repare que dans les cas limitativement 
indiques par la loi. Le tribunal peut allouer ä la victime une somme 
convenable pour les soufrances morales (physiques et psychiques) en cinq 
cas: 1) lesions corporelies, 2) toubles de la sante, 3) privation de liberte,; 
4) seduction dolosive (l'art. 445 du C.civ.) et 5) atteintes fautives aux droiis 
de la personnalite (l'art. 448 du C.civ). | 

La reparation des prejudices purement economiques n'a jamais renconlrc 
d'objection de principe. II n'y a aucune sorte d'atteinte ä un interei 
economique qui soit a priori exclu de champs de la responsabilite civile. 
Selon la jurisprudence bien constante, il n'y a aucune raison de reluser 
reparation du seul fait que le prejudice subi est d'ordre fmancier pluioi 
que physique. 

Le principe de base, qui domine la matiere, est celui de la reparation 
integrale du dommage. En vertu de l'art. 361 paragraphe 2 du C.civ. 'da 
reparation du dommage comprend les pertes subies par celui qui a subi le 
dommage ainsi que les profits qu'il aurait pu realiser s'il n'avait pas suhi 
de dommage». La disposition citee distingue clairement deux formes des 
dommages reparables, ä savoir: 1) les pertes subies - damnum emergens et 
2) les gains, les profits manques - lucrum cessans. II faut comprendre par 
damnum emergens tout appauvrissement au sens stricte du terme, qu'il 
s'agisse d'une aggravation du passif ou d'une alteration des valeurs d'actif,| 
Par contre, il faut entendre par lucrum cessans les avantages et profits dont 
le fait generateur de responsabilite a empeche de se realiser. II s'agit donc 
de perte de resources ou benefices escomptes dans l'avenir. Le defendeur 
est oblige de couvrir toutes les deux formes du dommage sur pied d'egalite.;f 
On ne distingue pas d'un dommage purement economique en tant que ; 
forme particuliere. $ 

22 Cf. ä titre d'exemple: T. D y b o w s k i , System prawa cywilnego [Systeme de droit civil], 
t. 3/1, Warszawa 1981, p. 271; Z. R a d w a r i s k i , Zohowiqzania - czgsc ogölna [Les obligations 
- partie generale], Warszawa 1995, p. 97. g 

Soulignons, tout dommage doit etre repare ä condition qu'il soit une 
consequence normale du fait dommageable. Ce qui decide de la qualification 
du dommage comme reparable c'est l'existence du lien causal adequat entre 
le fait generateur de responsabilite et ce dommage et ,non pas tel ou tel 
type du dommage patrimonial lui-meme. En effet, seuiement dommage 
etant une consequence anormale du fait generateur de responsabilite, 
celui-ci alors qui, le cas echeant, pourrait etre juge comme «fortuit» ou 
peu probable, ne constitue pas un dommage susceptible de donner lieu 
ä reparation. 

Les dommages-interets doivent etre evalues de fagon a compenser tous 
les prejudices resultant du fait dont le defendeur est responsable. Notons 
cependant, rien que le dommage subi, les dommages-interets sont mesures 
au prejudice. Iis doivent etre calcules en fonetion de la valeur et de la 
dimension du dommage. Le droit polonais ne connait pas des dommages-
interets punitifs, comparables des «punitive damages» ou «exemplary damages» 
de droit anglo-americain. 

D. La responsabilite du fait d'autrui 

II est generalement reconnu qu'un professionnel (produeteur, fabricant, 
importateur, prestataire de services) doit etre Charge de la responsabilite du 
fait des personnes par l'intermediaire desquelles il exerce son activite 
professionnelle. En particulier il doit etre Charge du risque de leur compor-
tement incorrect. 

Ce principe est admis en droit polonais tant en cas de responsabilite 
contractuelle que delictuelle. 

Dans le cadre du regime contractuel, la responsabilite du debiteur du 
fait des personnes impliquees dans l'execution de l'obligation est statuee 
par l'art. 474 du C.civ. L'article en question dispose: «Le debiteur est 
responsable, comme de sa propre action ou abstention, des actions et 
abstentions des personnes avec l'aide desquelles il execute l'obligation ainsi 
que des personnes auxquelles il en confie l'execution. Cette disposition est 
applicable egalement dans le cas oü l'obligation est executee par le representant 
legal du debiteur». Nous voyons alors que le debiteur Supporte des risques 
du comportement noeive de toute personne qui l'aide dans l'execution du 
contrat. La loi ne s'interesse pas quel est le titre de cette aide, s'il s'agit 
du prepose, ou d'un individu qui, n'etant oblige ni par lien de Subordination 
ni par contrat, prete par le fait son concours ä l'execution de l'obligation. 

Dans le cadre du regime delictuel la Solution n'est pas uniforme. Le 
droit polonais distingue 2 hypotheses: 
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a. La premiere concerne le fait de confier l'exercice d'un acte ou d'une 
fonction ä un non-subordonne (par exemple ä un mandataire). En ce cas 
la, la responsabilite du confiant est basee sur la presomption de la faute 
du choix {culpa in eligendo). Elle cede donc devant la preuve de l'absence 
de cette faute (l'art. 429 du C.civ). | 

b. La deuxieme consacre la responsabilite du commettant du fait de son 
prepose, autrement dit la responsabilite d'un superieur du fait de son 
subordonne (l'art. 430 du C.civ). Cette responsabilite est fondee sur le 
principe du risque. La victime peut intenter l'action contre le commettant j 
(un superieur) ä triple condition d'etablir: ü 

- d'abord, que le lien de Subordination existait entre le commettant-
defendeur et l'auteur direct du dommage, 

- ensuite, que l'acte dommageable est rattache aux fonctions confiees, 
- enfin, que le prepose - l'auteur direct du dommage a commis une faute. 
Les conditions citees reunies, le commettant n'est pas admis ä s'exonerer. 

Sa responsabilite est de caractere objective. Le risque du comportement 
fautif d'un subordonne incombe ä son superieur. Ce qui s'explique par 
l'autorite dont dispose le commettant pouvant donner des ordres et des 
directives ä son subordonne. 

La jurisprudence interprete l'existence du lien de preposition de maniere 
large, en admettant qu'il peut decouler non seulement d'une relation du 
travail mais aussi de circonstances de fait, 

Notons enfin, la jurisprudence polonaise, inspiree par le souci d'ameliorcr 
le sort de la victime, elargit le cercle des personnes dont le prestataire de 
services- un professionnel est responsable. Ce phenomene s'observe indepen-
damment de 1'ordre de responsabilite et il trouve son expression dans une 
interpretation extensive de la notion d'«auxiliaire». Par exemple, la Cour 
Supreme a retenu la responsabilite de l'agence de voyage du fait du servicc 
etranger des eaux23. Elle a egalement maintenu la responsabilite de la 
banque du fait du retard de la Poste dans la livraison de documents 
concernant la disposition du client de la banque24. § 

Sans risque de commettre une erreur, on peut conclure que la jurisp-
rudence polonaise manifeste une tendance ä reconnaitre la these selon 
laquelle un professionnel (par exemple un fabricant ou prestataire de 
services) est en principe responsable de tout dommage originaire de la 
sphere qu'il contröle. 

23 Arret du 25 fevrier 1986, OSPiKA 1986, texte 113. 
24 Arret de la Cour Supreme du 20 novembre 1992, OSP 1993, texte 97; note A. S z p u n a r , 

«Przegl^d Prawa Handlowego» 1993, n° 10, pp. 26-29. 
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E. Procedure 

La juridiction en matiere de responsabilite du fait des produits appartient 
aux tribunaux de droit commun. Les tribunaux civils ordinaires sont 
competents de statuer sur les causes aussi bien selon les regles generales 
de responsabilite civile que selon les regles specifiques relatives ä la 
responsabilite du producteur du fait d'un produit dangereux. Les regles de 
ja procedure sont les memes. L'institution du «jury» n'est pas admise en 
droit polonais. 

L'action en dedommagement est de caractere indivuduelle. Le droit 
polonais ne connait pas «class action». II ne connait non plus l'action d'un 
individu dans l'interet general. 

Notons toutefois que les associations des consommateurs disposent d'un 
droit d'agir en justice. En vertu de l'art. 61 paragraphe 1 du Code de la 
procedure civile: «Dans les affaires [...] relatives ä la protection des 
consommateurs [...] les associations dont l'objet social ne consiste pas en 
exercice de l'activite economique, peuvent intenter des actions en faveur 
des citoyens [...]» Et paragraphe 3 de cet article dispose: «Les associations 
dont les täches statuaires comportent [...] la protection des consommateurs 
[...] peuvent intervenir, sur le consentement prealable du demandeur, 
a chaque phase de la procedure dans les affaires de ce domaine [...]». 
Pourtant selon une interpretation generalement admise, la disposition citee 
ne pennet aux organisations mentionnees que d'intervenir dans l'interet des 
personnes clairement identifiables. 
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I. Remarques generales 

4 
Ii serait banal de constater l'importance du droit des süretes dans le 

monde contemporain. Le besoin des ressources fmancieres s'accroft toujours 
I et les demandeurs de credit sont de plus en plus nombreux. Le lien existant 
| entre le credit et le droit des süretes semble evident: la sürete creee par le 

debiteur permet au creancier, beneficiaire de celle-ci, d'esperer en obtenir 
le remboursement, souvent, eile garantit un paiement meme en cas de 
fäiliite ou d'insolvabilite du debiteur. La liaison necessaire du credit avec 
la garantie est la raison du developpement considerable du droit des süretes 
dont nous sommes temoins. II faut souligner que l'interet pour cette 
branche du droit civil augmente specialement en droit polonais. Ce phenomene 

| s'explique par le fait que durant la periode d'economie centralement dirigee, 
pendant laquelle la grande majorite des entreprises industrielles et commerciales 
ainsi que les banques appartenaient ä l'Etat, le röle des süretes etait tres 

| limite. Ajoutons que l'Etat et surtout ses banques profitaient des plusieurs 
i Privileges prevus pour le cas d'execution forcee. En consequence, on n'avait 

besoin des süretes que dans les relations de droit commun, oü l'importance 
de ce besoin par rapport aux relations commerciales etait bien modeste. II 
est claire qu'avec le changement du systeme economique l'interet pour des 
garanties plus efficaces du credit a considerablement augmente. La jurisp-
rudence des annees 90. concernant les süretes et le nombre des publications 

i doctrinales sur ce sujet sont la meilleure preuve du developpement en la 
l matiere. Bien sür, ce developpement n'aurait pas ete possible sans l'intervention 
| du legislateur. II sera necessaire de la signaler dans le cadre de la presentation 
I qui suit. 

[55] 
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Dans le systeme polonais, comme dans d'autres systemes, la question 
qui se pose tout d'abord est de definir la sürete de creance. Selons son 
sens le plus general, la notion inclut tout moyen pour un creancier d'etre 
paye; souvent, il s'agit en plus d'etre paye avant un autre creancier du 
meme debiteur. Cette definition de la sürete - comprenant differentcs 
techniques Conventionelles, profitees par les parties suivants leur Situation 1 
et leurs besoins precis, en commen^ant par la solidarite, ne semble pas etre 
utile pour cette presentation1. II faut plutöt se concentrer sur les süretes 
dans un sens plus etroit, selon lequel la sürete, c'est tout moyen juridique 
cree expressement pour garantir un paiement, dependant de l'existence de 
la creance et - le plus souvent - etant son accessoire. II n'est pas possible 
de developper autrement ce sujet que dans les limites d'une teile comp-
rehension du terme «sürete». Les süretes, meme dans ces limites etroite\ 
evoluent, depassant les constructions offertes aux parties par les textes des lois. 

La distinetion classique entre les süretes personnelles et reelles en droit 
polonais reste toujours bien visible. Selon une explication tres simple, mais : 
couvrant l'essentiel, la sürete personnelle consiste dans le fait que 1c 
creancier obtient un nouveau debiteur qui est responsable envers lui ä cote 
de son debiteur initial2. II s'agit d'une responsabilite personnelle, illimilce. 
en cas d'execution donnant au crediteur l'acces ä tous les biens du debiteur. 
Soulignons que I'Obligation du nouveau debiteur est stipulee afin de 
renforcer la position du creancier. L'explication semble determiner Ui 
Chronologie des evenements: d'abord - la dette principale, apres - la sürcle. 
C'est sans doute un ordre habituel en pratique, mais il ne cree pas de trait 
constitutif, necessaire ä l'institution de la sürete personnelle. Dans 1cm 
relations commerciales, l'obligation de la personne qui va garantir est creee 
souvent avant la dette principale, puisqu'elle determine l'octroi du credit. 
Le lien de causalite suffit ä qualifier une Obligation en tant que sürete. 

Les süretes reelles - selon la definition traditionelle - consistent ä charger 1 
un bien concret, appartennant au debiteur ou ä une tierce personne; la 
Constitution d'une teile sürete donne au creancier deux prerogatives: la | 
priorite de satisfaire ses pretentions avec la chose chargee avant d'autres I 
creanciers chirographaires et la possibilite de mener Fexecution indepen- | 
damment du changement de proprietaire de la chose3. Si nous prenons en J 
consideration le developpement contemporain des süretes reelles, surtout le f 
röle joue par la fiducie, cette definition semble etre trop etroite. Pour t 
expliquer l'idee de ce type de garantie, il suffit de souligner qu'elle garantit j 

1 A. S z p u n a r , Les süretes personnelles des creances, LEX 1997, p. 9; l'auteur souligne | 
qu'une analyse des süretes dans un sens trop large n'explique rien. f 

2 A. S z p u n a r , Les süretes..., p. 16. z 
3 J. I g n a t o w i c z , Droit de biens, PWN, Warszawa 2000, p. 247. | 
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au creancier l'acces ä un bien concret du constituant, pas ä son patrimoine 
entier. II s'agit d'unacces tres efflcace, resistant au changement du patrimoine 
du constituant. C'est une valeur incontestable des süretes reelles. 

Avant de presenter des moyens particulier s, il est utile de citer les plus 
importantes sources legislatives du droit des süretes dans le systeme polonais. 
D'abord, il faut indiquer le code civil de 1964, dans lequel se trouvent les 
prescriptions concernant le cautionnement et le nantissement sur les biens 
corporels mobiliers. L'hypotheque, la sürete sur les biens immobiliers, est 
reglee separement, par la loi du 6 juillet 1982 sur les livres fonciers et 
l'hypotheque4. La loi du 6 decembre 1996 sur le nantissement enregistre et 
le registre des nantissements5, depuis son entree en vigueur le 1 j an vier 
1998, joue un röle remarquable. Quant aux süretes liees aux lettres de 
change (surtout l'aval), leur base legislative reste toujours la loi du 28 avril 
1936 - Droit cambiaire6. Pour finir, faisons appel au Droit bancaire, la loi 
du 29 aoüt 19977 qui consacre la possibilite d'utiliser dans la pratique 
bancaire toutes «les süretes prevues par le code civil et le droit cambiaire 
ainsi que par l'usage reconnu dans les relations internes et internationales» 
(art. 93 al. 1). 

Nous allons etudier les süretes personnelles (II) et reelles (III), presentant 
d'abord les formes prevues par le legislateur et, ensuite, les moyens nes 
dans la pratique et reconnus par la jurisprudence et la doctrine. 

IL Les süretes personnelles 

1. Le cautionnement 

Le cautionnement, la plus classique des süretes personnelles, est regle 
par les art. 876-887 du code civil. Sans entrer dans le detail, signalons les 
traits caracteristiques de cette sürete en droit polonais. Par le contrat du 
cautionnement, la caution s'engage envers le creancier a executer l'obli-
gation du debiteur au cas oü ce dernier ne l'executerait pas (art. 876 
§ 1 du c.c.). L'engagement de la caution exige un ecrit sons peine de nullite 
(art. 876 § 2 du c.c.). II est possible de cautionner une dette future, mais, 
dans ce cas, la somme maximale de l'obligation doit etre mentionnee. 

4 Dz.U. n° 19, pos. 147 avec les changements. 
5 Dz.U. n° 149, pos. 703 avec les changements. 
6 Dz.U. n° 37, pos. 282. 
7 Dz.U. nc 140, pos. 939 avec les changements. 
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Le premier trait specifique du cautionnement, c'est son caractere accessoire. | 
L'existence et l'etendue de l'obligation de la caution depend de l'etat actuel ^ 
de la dette principale (art. 879 § 1 du c.c.). Par consequent, la caution ! 
peut opposer au creancier toutes les exceptions du debiteur, eile peut meine I 
compenser ce que le creancier doit au debiteur principal (art. 873 du c.c,), I 
Dans les limites tracees par le principe d'accessoire, la responsabilite d'une f 
caution en droit polonais est severe: eile repond avec le debiteur principal. | 
comme le debiteur solidaire (art. 881 du c.c.). La seule Obligation du | 
creancier envers la caution, est de 1'informer du retard du debiteur (art. 880 I 
du c.c.)8. A partir de ce moment-lä, sans int enter une poursuite contre le 
debiteur, sans besoin d'une sommation, sans aucun delai supplementaire, le | 
creancier peut demander la prestation due directement ä la caution. On. 1 
parle de la responsabilite parallele, sans aucune concession ä l'egard de la | 
subsidiarite du cautionnement. Le caractere gratuit ou onereux de son | 
engagement n'influe pas sur la responsabilite de la caution. Bien sür, dans I 
les relations commerciales les cautionnements sont octroyes moyennant une 
remuneration; surtout les banques ne s'engagent pas sans provision. Nean- | 
moins, la responsabilite severe resultant du cautionnement pese aussi sur 
chacun qui - en s'engageant - a rendu un Service d'ami. L'engagement 
dont la conclusion parait inoffensive, neutre pour le patrimoine d'une 
caution, devient tres souvent dramatique au moment de son execution. 

Dans la jurisprudence des annees 90. le probleme de la protection de 
la famille au cas du cautionnement donne par Tun des conjoints est aparru. s 
La grande majorite des couples en Pologne restent sous le regime de la 
communaute legale, englobant tout les acquets des conjoints. Le creancier 
de l'un des epoux peut chercher sa satisfaction en leurs biens communs 
(art. 41 § 1 du code de la famille et de la tuteile)9. Suivant ce principe, la f 
responsabilite resultant du cautionnement octroye par Tun des epoux doii 
peser sur tous les biens communs, souvent menagant l'existence economique 
de la famille entiere. Pour la proteger notre Cour Supreme cherche la | 
Solution dans l'art. 36 § 2 du code de la famille et de la tuteile, selon % 
laquel «l'accomplissement d'un acte depassant l'administration ordinaire ; 
requiert le consentement du conjoint exprime en forme requise pour cot 
acte juridique». En declarant l'engagement d'une caution en tant qu'un acte 
d'administration des biens communs, la Cour constate que le cautionnement ! 
- qui a cause de son etendue depasse l'administration ordinaire des biens 
- exige, pour etre valable, le consentement du conjoint de la caution. Le • 
cautionnement donne sans ce consentement est nul10, En meme temps, on ; 

f 
II faut expliquer que le droit polonais consacre ]e principe le calandrie interpellat pro homine. I 

a La loi du 25 fevrier 1964. 
,n Decisions des 7 juges de la Cour Supreme du 10 avril 1991, OSNCP 1991, pos. 117 et du J 

5 mars 1994, OSNCP 1994, pos.146; les arrets de la Cour Supreme du 25 avril 1995, OSNCP } 
1995, pos. 147, du 20 juin 1997, OSNC 1997, pos. 204 et du 3 fevrier 1998, OSP 1998, pos. 217. j 
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n'exlut pas qu'il engage les biens propres de la caution, si les parties ont 
eXprime une teile volonte11. Comme dans une Situation type la valeur des 
biens propres est tres modeste, cette nuance n'a pas grande importance. La 
Solution jurisprudentielle, sacrifiant - il faut le dire - les creanciers afin de 
proteger la famille, est aeeeptee par une grande partie de la doctrine12. Les 
adversaires soulignent que, selon la loi, chacun des epoux peut s'obliger 
sans demander le consentement du conjoint; l'obligation nee du contrat de 
cautionnement ne devrait donc pas constituer une exception13. Le resultat 
pratique de la jurisprudence susmentionnee est que toutes les institutions 
financieres, avant d'aeeepter le cautionnement donne par une personne 
mariee, exigent l'accord de son conjont. 

En pratique, le cautionnement fonetionne sans susciter de grandes ques-
tions, a l'exception des problemes lies aux rapports patrimoniaux entre les 
conjoints. Bien sür, on discute toujours la nature juridique de l'obligation 
d'une caution, Finfluence du rapport entre le debiteur et la caution sur cette 
Obligation, mais - malgre cela - le cautionnement, avec la base legislative bien 
construite qui a resiste au changement du systeme, semble etre la sürete une 
plus stable en droit polonais. Neanmoins, dans les relations commerciales le 
röle de sa concurrente, c'est ä dire la garantie bancaire, va croissant. Les 
parties y font le recours de plus en plus souvent, aux depens du cautionne-
ment. 

2. La garantie bancaire 

Pour la premiere fois la garantie bancaire est apparu en jurisprudence de 
la Cour Supreme en 1992; on peut presumer qu'a ce moment-la une 
garantie etaitdeja tres repandue sur le marche. Puisque le cadre de ce 
rapport ne permet pas de presenter de differents types et formes de 
garanties utilisees en pratique, notre attention ne portera que sur la 
question la plus interessante pour un civiliste s'occupant des süretes de 
creance: la garantie dite a premiere demande du beneficiaire. 

L'arret du 24 juin 199214 a inaugure la presence de la garantie devant 
les tribunaux et une discussion doctrinale sur son sujet15. A l'epoque, la 

11 Par ex. l'arret de la Cour Supreme du 9 juillet 1993, MP 1994, n° 1, p. 22. 
12 A. S z p u n a r , Les süretes..., pp. 61, 62; Z. R a d w a n s k i , Le cautionnement - com-

mentaire, Warszawa 1994, p. 20; L. O g i e g l o , Code civil - commentaire, t. II, C. H. BECK, 
1998, p. 521. 

13 A. D y o n i ak, La responsabilite pour les dettes creees a l'occasion d'aetivite economique; 
les gloses critiques concernant les arrets de la Cour Supreme: MP 1994, nc 1, p. 22; MP 
1994, n° 9, p. 271. 

14 OSNCP 1992, pos. 228. 
15 Parmis les autres: S. R u d n i c k i , Du contrat de la garantie, PPH 1993, n° 9; 

M. P y z i a k - S z a f n i c k a , La garantie autonome, PPH 1994, na 2; W. P y z i o 1, Le contrat 
de la garantie bancaire, [dans:] Le droit des contrats sur le marche, Krakow 1994. 
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garantie bancaire en tant qu'institution juridique n'etait pas reglee dans : 
notre systeme. Pour tant, d'apres l'opinion generale, eile etait admissible f 
dans le cadre de la liberte contractuelle (art. 3531 du code civil). Le Droit! 
bancaire de 1989, en vigueur a l'epoque, prevoyait, parmi les activites des! 
banques, les actes d'octroyer et d'accepter les garanties (art. 11 point l )ß 
Le 5 novembre 1992, le President de la Banque Nationale de Pologne | 
a rendu un reglement concernant les modalites precises et la forme d'octroyer t 
une garantie bancaire16. Le reglement a repete, apres la loi, le principe qu® 
les banques octroient des garanties seulement ä la demande de leurs clients. 
Ses prescriptions ont touche ä des problemes plutot techniques des garanties,; | 
Ni la loi, ni le reglement n'ont decide du caractere de la responsabilite des p 
banques. C'est la Cour Supreme qui a essaye d'inventer et de bien fonder t 
les principes de responsabilite decoulant de la garantie. | 

Dans son premier arret de 1992, la Cour Supreme a dejä souligne une 
difference principale entre le cautionnement et la garantie consistant danil 
le fait que la garantie n'est pas accessoire envers la dette garantie. P a j | 
consequent, les evenement concernant la dette garantie n'influent pas sur § 
la responsabilite du garant. De toute fa9on, malgre le fait que dans un,| 
texte de garantie figuraient les mots sacres «ä premiere demande dul 
creancier», la Cour n'a prononce ni la pleine autonomie de la sürete, n i j 
son caractere abstrait. Au contraire, eile a souligne que l'interpretation dtif 
contrat de garantie doit prendre en consideration - comme Interpretation 
d'autres contrats - la volonte reelle des parties; le juge ne peut pas limiter 
son analyse au texte du contrat dont les clauses sont contraires au bat 
commun des parties17. 

La decision suivante de la Cour Supreme du 16 avril 199318 signifiait 
une reconnaissance totale du caractere autonome et, abstrait de la garantie-. 
bancaire. Dans son raisonnement eile explique que le garant prend le risque" § 
de la transaction; sa responsabilite a pour but de garantir au beneficiaire 
le resultat financier. D'apres la Cour, afin de reussir, la garantie devra.it 
etre completement detachee de la dette, cela veut dire que le garant ne 
pourrait pas opposer au creancier des exceptions du debiteur, meme celle.i 
de la non-existence ou de la nullite d'obligation garantie. Le lien causal | 
entre une dette garantie et sa sürete supprime, Tengagement du garant. I 
s'avere donc entierement abstrait. Dans cette construction juridique, une | 
seule exception reste opposable au creancier-beneficiaire de la garantie, c'est | 

16 MP n° 36, pos. 270. i 
17 Ce jugement est devenu l'objet d'une tres vive critique, par ex. la glose de M. B 3.C z yk, | 

PiP 1993, n° 4, s. 113, mais aussi il a trouve ses partisantes, par ex. la glose de A. S z p u n a r , | 
OSP 1993, pos. 242. Dans mon article sur la garantie j'ai accepte la Solution dans un cas 
concret puisque les circonstances, decoulant des documents, avaient prouve d'une maniere | 
evidente que la dette garantie n'a pas ete creee. 

18 OSNCP 1993, pos. 166. I 
¥ 

Le present et l'avenir des süretes reelles... 67 

l'abus du droit. Certaines voix critiques, accentuant la prerogative du 
legislateur dans le domaine de la creation des types d'obligations abstraites19, 
ne suffisaient pas pour empecher la Cour Supreme de reprendre sa position. 
Cette fois-lä, l'opinion a ete prononcee dans la decision de la chambre 
civile pleniere de la Cour du 28 avril 199520. Dans les motifs, on a souligne 
que la garantie est nee des relations commerciales, surtout dans le commerce 
international, et eile doit repondre aux exigences du marche international. 
La liberte contractuelle permet, d'apres la Cour, de constituer en droit 
polonais une garantie abstraite, etant la plus forte parmi les süretes 
personnelles21. Cet avis a trouve plusieurs partisans dans la doctrine22. 

L'entree en vigueur de la nouvelle loi - le Droit bancaire de 1997 - n'a 
pas change la position de la garantie dans le systeme des süretes. La loi 
compte la garantie parmi des activites bancaires (art. 5 al. 1 point 4), mais 
ne resout pas la questions de sa nature juridique. D'apres l'art. 81, la 
garantie, c'est unengagement de la banque-garant envers le beneficiaire de 
lui payer une somme d'argent sur sa demande. Le garant peut faire 
dependre son Obligation de certaines conditions dont la realisation exige 
une confirmation dans les documents. Le garant qui a re$u et accepte la 
demande de paiement est oblige de l'executer, meme au cas oü la demande 
ou les documents qui l'accompagnent sont vicies (art. 82). Le Droit 
bancaire mentionne une possibiüte de constituer une regarantie - un 
engagement d'une autre banque envers le garant (art. 82 al. 3) et une 
cogarantie - une responsabilite solidaire de plusieurs banques qui decoule 
du fait d'approuver la garantie octroyee par une autre banque envers le 
beneficiaire (art. 83). Sur la base legislative de la nouvelle loi, la jurisprudence 
de la Cour Supreme et l'attitude de la doctrine gardent leur pleine valeur. 
A cette lumiere, la garantie bancaire s'avere le moyen le plus sur parmi 
les süretes personnelles23, le moyen qui met l'operation du credit presque 
ä i'abri du risque financier du crediteur. 

Reste encore ä savoir quel est le domaine d'une teile sürete. Serait-elle 
admise dans toutes les relations juridiques ou ne concerne-t-elle que les 
banques? II n'existe pas de jurisprudence concernant le sujet. Seulement 

19 La glose critique de A. S z p u n a r , PiP 1993, n° 9, p. 106. 
20 OSNCP 1995, pos. 135, la glose approuvant G. T r a c z , «Le Droit Bancaire» 1996, n° 

2, p. 74. 
21 On a essaye d'expliquer la construction de la garantie d'une maniere differente, par 

ex. E. L ^ t o w s k a , Le contrat dont l'objet forme la prestation par un tiers, Warszawa 1970, 
fait appel a l'institution prevue dans l'art. 391 du c.c. - la prestation par un tiers, M. P y z i a k -
- S z a f n i c k a , La garantie..., fait appel ä la reconnaissance de la dette par le garant. 

22 Par ex. M. B ^ c z y k , M. P y zi ak - S z a f n i ck a, W. P y z i o l , Z. R a d w a n s k i , 
S. R u d n i c k i , G. T r a c z dans les oeuvres susmentionees. 

23 Ce fait est reconnu aussi par les auteurs qui contrarient le caractere abstrait de la 
garantie; par ex. A. S z p u n a r , Le süretes..., p. 150 et suiv. 
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dans son arret du 16 avril 1996, la Cour Supreme a decide que la garaniie 
peut etre octroyee par les compagnies d'assurance24. On ne peut pas 
contester cette decision. Neanmoins, l'elargissement d'une sürete abstraite 
sur tous les rapports de credit semble etre une idee inacceptable. Si la base 
theorique pour construire une garantie abstraite se trouve dans le principe 
de la liberte contractuelle, il ne faut pas oublier que l'art. 3531 du code 
civil, etablissant ce principe, cerne aussi ses limites. Selon cet article, leg 
parties peuvent creer un rapport juridique d'apres leur volonte, pourvu que 
son contenu et son but ne soient pas contraires aux particularites (ä la 
nature) du rapport, ä la loi ou aux regles de la vie en societe. II scrait 
difficile de considerer comme repondant ä ces exigences, le contrat par 
lequel l'engagement absolu est octroye sans contrepartie. L'acceptation du 
caractere abstrait de la garantie semble comprehensible quand l'engagemeni 
pese sur un professionnel pour qui l'offre des süretes constitue son activite 
de base, est l'une des sources normales de son revenu. Par consequent, il 
ne faut pas s'attendre ä ce que la garantie, en tant que la sürete detaehee 
de la dette, faisant naitre 1'Obligation abstraite, devienne la sürete admise 
generalement dans les rapports du droit commun. 

m i 

3. La cessio» ä titre de garantie 

La presentation d'une cession fiduciaire parmi les süretes personnelles 
est un peu douteuse puisque c'est Tun des actifs du patrimoine du debiteur. 
sa creance, qui sert de garantie. La methode d'assurer le droit du creancier 
utilisee dans cette construction faite approcher la cession ä titre de garaniie 
aux süretes reelles. D'une autre cöte, on ne peut pas oublier qu'en cas 
d'inexecution, le crediteur obtiendra I'acces au patrimoine d'un tiers, c W 
a dire - du debiteur d'une creance cedee. Cela permet d'inclure la cession 
fiduciaire dans les süretes personnelles. 

La cession de creance a titre de garantie fonetionne dans la vie des 
affaires, surtout dans les rapports bancaires, sans texte legislatif speeifique, 
uniquement sur la base des prescriptions du code civil concernant la cession 
en general (les art. 510-516). Le legislateur construit la cession en tant que 
contrat causal, mais la cause est comprise ici d'une maniere large, olle 
englobe sans doute causa cavendi. II est important de souligner qu'en droit 
polonais la transmission d'une creance n'exige pas l'accord du debiteur. Le 
contrat de cession est valable et prend sa pleine efficacite, meme ä Pinsu 
du debiteur, ce qui facilite beaueoup le fonetionnement de la cession dans 
son röle de sürete. L'omission de l'accord du debiteur constitue en meme 

OSNC 1996, pos. 122. 
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temps u n g r a n d avantage de la cession ä titre de garantie par rapport au 
gage sur la creance, qui exige toujours 1'acceptation du debiteur de la 
creance donnee en garantie25. Par consequent, les valeurs d'une cession en 
tant que sürete sont reconnues par la pratique. Ni la doctrine, ni la 
jurisprudence n'ont jamais conteste son admissibilite26. 

Le mecanisme de la cession ä titre de garantie est generalement connu. 
Pour assurer une Operation de credit, l'industriel ou le commergant cede 
ä son banquier une creance dont il est titulaire envers ses clients. Dans la 
construction classique, le cedant garde le pouvoir d'encaisser les creances 
cedees. Le caractere fiduciaire de l'operation apparait au moment du 
paiement: la dette payee, la banque devient obligee de ceder la creance sur 
son client. Seul en cas de defaillance de son debiteur, le banquier a le droit 
de notifier la cession au debiteur de la creance cedee, afin d'encaisser 
directement celle-ci. Cette possibilite est liee ä l'attitude du debiteur. S'il 
execute l'obligation conformement au contrat, la banque n'est pas autorisee 
ä executer la creance qui ne sert que de sürete. II est possible de renforcer 
sa valeur gräce a la reconnaissance de la dette declaree par le debiteur de 
la creance cedee. La cession est efficace meme a l'insu du debiteur, mais 
il est bien comprehensible que la banque, aeeeptant la cession-sürete, 
s'adresse au debiteur de son debiteur afin de verifier l'existence, l'etendue 
et Pexigibilite de la creance servant de garantie. L'importance d'une 
declaration faite ä cette occasion par le debiteur de la creance cedee depasse 
la valeur informative. On peut lui imputer la fonetion de reconnaissance de 
la dette dont l'effet est au moins la renonciation aux exceptions existant 
dans les rapports entre le creancier et le debiteur de la creance cedee27. 

L'autre mecanisme, souvent utilise en pratique, c'est la cession afin 
d'encaisser; les parties decident - dejä au moment du transfert - que le 
creancier encaissera la creance cedee. La cession realisee a un caractere definitif 
qui fait approcher l'operation de l'escompte. Dans ce cas-lä, on ne peut parier 
de cession fiduciaire. On peut meme douter qu'il s'agit de cession-sürete. De 
toute fagon, puisque le recouvrement de l'effet assure le remboursement de 
l'avance, nous sommes en presence d'une sürete au sens large du terme. 

Pour finir, ajoutons que dans notre systeme juridique, deux formes de 
cession fiduciaire sont possibles: celle concernant la creance (les creances) 
concrete et la cession globale, concernant Pensemble des creances (existantes et 
futures) dont le client d'une banque est le titulaire. Les solutions sont 
visiblement influeneees par le droit allemand. II semble neanmoins que pour le 
moment les cessions globales restent plutöt rares dans notre pratique bancaire. 

25 A. S z p u n a r , Les süretes,.., p. 237. 
26 Les arrets de la Cour Supreme du 25 mars 1992, OSP 1994, pos. 4, du 4 aoüt 1992, 

OSP 1993, pos. 87 et du 15 fevrier 1995, OSNC 1995, pos. 101. 
27 M. P y z i a k - S z a f n i c k a , La reconnaissance de la dette, Lodz 1995, p. 143. 
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4. Autres Instruments de garantie personnelle ; 
II semble utile d'evoquer encore d'autres techniques bancaires, souvent 

pratiquees, qui - n'ayant pas le caractere de sürete personnelle au sens 
strict du mot - renforcent la position du crediteur. 

L'une des possibilites est un mandat irrevocable du client autorisant le 
crediteur ä disposer des comptes du debiteur dans d'autres banques. Le 
crediteur est oblige d'imputer les sommes recuperees gräce au mandat sur 
la somme due. 

Un autre instrument consiste ä introduire une clause compensatoire dans le 
contrat du credit28. Cette clause autorise la banque-crediteur ä compenser sa 
creance avec les sommes deposees par son client-debiteur sur un compte dans 
une meme banque. II est necessaire d'ajouter que le droit polonais, comme le 
droit allem and, ne connait pas la compensation legale qui s'opere de plein 
droit. Elle exige toujours une declaration du creancier faite a 1'autre partie - le 
creancier reciproque. La doctrine exprime des doutes, si la banque - meme les 
conditions legales de la compensation accomplies - pourrait se liberer de 
l'obligation envers son client (en meme temps debiteur et crediteur a titre du 
contrat de compte bancaire) en evoquant la compensation. On souligne que 
tous les contrats qui forment la base pour deposer l'argent ä la banque, sont 
des contrats de confiance. Profiter du fonds depose par un client pour 
satisfaire sa propre pretention serait - de la part d'une banque - un acte 
violant la confiance du client d'une maniere tres nette. Une Solution qui 
permet d'ecarter cet obstacle et qui ouvre une large possibilite de compenser. 
c'est d'introduire d'une clause speciale dans le contrat de credit. Le client qui 
l'a acceptee ne peut plus se plaindre d'etre trompe en sa confiance. II reste 
a remarquer que la clause dont il est question change probablement le 
caractere de la compensation; il s'agit plutöt d'une compensation convention-
nelle. 

Parmi les techniques conventionnelles renforgant la position du crediteur, 
on peut citer encore l'accession du tiers ä une dette (Schuldbeitritt du droit 
allemand), qui n'est pas reglee dans notre code civil29, mais qui fonctionnc 
en pratique sur la base de la liberte contractuelle. | 

Afin de completer l'image du systeme de garantie en droit polonais, od 
doit signaler que les süretes liees aux lettres de change sont tres pratiquees, 
surtout par les banques. En raison de la nature cambiaire et commerciaic 

2S M. B g. c z y k, Les problemes juridiques des clauses compensatoires en pratique den 
banques polonaises, «Prawo bankowe», 1996, n° 1, p. 102. 

29 L'accession ä une dette a ete reglee dans le Code des obligations polonais, loi ctan: 
en vigueur de 1934 jusqu'au 1" janvier 1965, jour de i'entree en vigueur du Code civil. Quant 
au changement du debiteur, le Code civil ne prevoit que la reprise de dette, nommee ;iussi 
accession liberatoire ä une dette. 
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de l'aval, la presentation de cette institution ne peut pas se faire ici30. En 
revanche, il faut noter une pratique bien repandue aussi dans les relations 
de droit commun d'utiliser des billets ä ordre en tant que sürete. Les 
banques crediteurs exigent de leurs clients de signer les billets a ordre, tres 
souvent en blanc. II est vrai qu'un tel billet, remis ä titre de garantie par 
le debiteur lui-meme, n'augmente ni sa capacite financiere, ni sa solvabilite 
qui garde une importance primordiale. Toutefois, la realisation de la 
pretention du crediteur disposant du billet ä ordre devient beaucoup plus 
rapide et plus süre parce qu'il peut intenter contre son debiteur la procedure 
d'injonction. La garantie consiste alors seulement ä simplifier l'execution 
forcee de la creance. Ajoutons que le billet a ordre signe ä titre de garantie 
par la caution, instrument utilise tres souvent en pratique, renforce son 
Obligation sans changer le caractere du cautionnement qui reste un contrat 
du droit commun. 

Pour finir, il faut souligner que, ces dernieres annees, se developpent 
considerablement en Pologne toutes les formes d'assurances, y compris les 
assurances de credit. 

IQ. Les süretes reelles 

1. Le nantissement 

Le nantissement est regi par les art. 306-335 du c.c. II peut decouler 
du contrat ou de la loi (par ex. gage du bailleur et du fisc). Son objet, 
ce sont les biens mobiliers et les droits susceptibles d'alienation. Le gage, 
la sürete dont le trait principal est son caractere accessoire, donne aü 
creancier deux prerogatives: droit de suite et de preference. Le contrat de 
gage presente un caractere reel; la seule volonte des parties ne suffit pas 
ä sa creation. Signalant un element reel dans la creation du gage, il faut 
tout de suite souligner qu'il n'equivaut pas necessairement a une depossession. 
Notre code prevoyait toujours le nantissement sans depossession, oü 
l'element reel du contrat etait assure par l'inscription sur registre. 

D'abord, la possibilite de creer le nantissement, dit enregistre, a ete 
reserve par le legislateur seulement aux banques. D'apres le texte originaire 
de Part. 308 du code civil, afin d'assurer les credits octroyes par les 

30 II faut souligner que la Pologne a ratifle toutes les trois Conventions de Geneve du 
7 juin 1930; les art. 30-32 du droit camibiaire du 28 avril 1936 repondent aux exigences des 
Conventions; l'aval ne peut etre donne par un acte separe. 
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banques, on pouvait constituer le gage sur les biens mobiliers du debite^ 
laissant l'objet en sa possession. La sürete a ete creee au moment d'inscripti0J 
sur registre des gages tenu par la banque (l'inscription constitutive). ^ 
legislateur a statue qu'une teile sürete subsiste malgre les changements 4 
son objet, ce qui a rendu possible de charger par ex. des matieres premiere^ 
ou des semi-produits. La garantie, gräce a ses traits caracteristiques, aurait 
pu jouer un röle primordial en tant que sürete des credits d'investissemen? 
Cependant son importance fut assez modeste ä cause du manque de 
publicite. II n'existait pas de registre centralise des gages bancaires. Le& 
debiteurs ont profite cette lacune en constituant plusieurs gages sur unj 
chose. Seul le gage sur les vehicules mecaniques fonctionnait d'une manier/ 
assez efficace puisque le reglement ministeriel a prevu son l'insriptioa 
obligatoire sur la carte grise du vehicule31. Afin de completer la presentation, 
du gage, tel qui puisse etre cree d'apres le code civil, il faut souligne; 
qu'une seule methode de satisfaire la pretention du creancier de la chose 
chargee du gage, c'est la vente aux encheres, organisee selon les prescriptions 
du code de la procedure civile (art. 312 du c.c.), ce qui implique üb 
Processus qui traine et qui coüte beaucoup. 

Tous les inconvenients du gage du droit commun sont elimines gräc& 
a la loi du 6 decembre 1996 sur le gage enregistre et registre des gagei 
a supprime le gage bancaire de l'art 308 du c.c. Cette loi signifie une 
veritable revolution dans le domaine, aussi bien au niveau de l'objet du 
gage que de la methode pour satisfaire le creancier et - surtout - au niveau 
de la publicite32. Commengons par le trait qui determine la denomination 
de la sürete. La Constitution du gage n'exige pas de depossession, neanmoias 
le contrat garde son caractere reel puisque la condition necessaire pour 
creer le gage est son inscription sur le registre. La loi a decide d'organiscr 
en Pologne un registre central informatise des gages qui est de la compelence 
du Ministre de la justice. Les parties interessees, apres avoir signe le contrat 
en la forme ecrite requise sous peine de nullite, doivent s'adresser aul 
tribunal afin d'obtenir l'inscription du gage qu'elles veulent creer. En memet 
temps on a organise un bureau central d'information oü chacun peutj 
demander Tinformation concernant un bien concret, ce qui a assure lai 
pleine publicite des gages. . | 

Passons ä d'autres solutions juridiques introduites par la loi de 1996. f 
En ce qui concerne les parties, la loi prevoit un group tres large des j, 
creanciers pouvant profiter du nouveau type de nantissement: l'Etat et les | 
personnes morales etatiques, les collectivites territoriales, les banques et | 

— ~ — ~ ~ 

Les reglements ont change; acluellement c'est le reglement du Ministre du transport et: 

de I'economie maritime du 22 septembre 2000, Dz.U. n° 92, pos. 934. | 
32 J. I g n a t o w i c z , Droit..., p. 285. 
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lautres entreprises financieres, les organisations financieres internationales 
A nt la Pologne fait partie, toutes les personnes qui exercent leur activite 
'conomique sur le territoire polonais (art. 1 de la loi). Le legislateur n'a 

determine la categorie des gageurs; la sürete est alors admissible dans 
{es relations extra-commerciales, par ex. on peut en profiter pour garantir 
|e credit de consommation. La Solution nouvelle, c'est un elargissement 
considerable de l'objet (art. 7 de la loi). A l'exception de tous les biens 
mobiliers (les choses certaines et fongibles) on peut nantir les creances, les 
droits sur les biens incorporels et les titres. Enfin, il faut attirer I'attention 
sur les differentes manieres de satisfaire le creancier-gagiste. Comme principe, 
la loi prevoit l'execution forcee selon les regles du code de la procedure 
civile (art. 21 de la loi). Cependant les parties, etant autorisees ä ecarter 
ce principe dans leur contrat, disposent d'une large liberte dans ce domaine. 
Elles peuvent choisir entre la reprise de la propriete du bien nanti par le 
creancier (sous certaines conditions parmi lesquelles se trouve le prix 
determine ou determinable - art. 22, 23 de la loi) ou la vente du bien 
nanti organisee par le notaire ou l'huissier (sans formalites prevues par le 
code de la procedure civile - art. 24 de la loi). La mesure particuliere de 
satisfaction concerne des biens nantis donnant un profit, surtout des 
entreprises. Dans ce cas-la, le creancier peut demander que l'administration 
du bien soit exercee par une personne indiquee dans le contrat. II est aussi 
possible d'exiger que l'entreprise soit donnee en bail a ferme; le fermage 
sert ä satisfaire le creancier (art. 27 de la loi). 

II est bien clair que la valeur du gage, la sürete teile que a creee dans 
la loi du 1996, depasse beaucoup la garantie prevue par les art. 306-336 
du c.c. Certains inconvenients lies ä la creation du gage enregistre sont 
amplement compenses par son efficacite. Avec la publicite assuree par les 
autorites publiques, le gage enregistre est devenu une sürete tres forte, 
repondant aux exigence du marche contemporain, qui va sans doute 
marginaliser la forme classique du nantissement, reglee par le code civil. II 
reste ä souligner que le gage legal du fisc, prevu par la loi du 29 aoüt 
1997 - Reglement general des impöts33 afin d'assurer le paiement des 
obligations d'impöt, ne represente pas de danger pour l'efficacite du gage 
enregistre. Le legislateur a pris soin de Her le registre fiscal des gages avec 
le registre central dont nous avons parle ci-dessus. Les informations 
concernant le nantissement a titre des impöts sont transmises au registre 
central. En cas de concurrence eventuelle de deux gages (fiscal et contractuel) 
chargeant le meme objet, c'est la date de creation de la sürete qui decide 
de la priorite, selon le principe romain prior tempore, potior iure. 

33 Dz.U. nö 137, pos. 926. 
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2. L'hypotheque 

L'hypotheque, la deuxieme des süretes reelles classiques, a evolue ec I 
droit polonais ces derniers temps. Cette evolution, ä la differance du gage"; • 
n'a pas entraine l'institution d'un nouveau type d'hypotheque, mais eile i: 
a libere cette sürete de differents Privileges de l'Etat. II faut avouer que i 
l'existence dans notre systeme juridique d'une hypotheque legale n'exigeant Ü 
pas l'inscription sur le livre foncier, dite occulte, diminuait en general la i 
valeur de cette sürete. % 

D'apres l'art. 65 de la loi du 6 juillet 1982 sur les livres fonciers et| t 
l'hypotheque, cette sürete peut etre constituee sur les biens immobüiers, ; 
sur le droit d'usufruit perpetuel, sur les droits cooperatifs aux logements3* i 
et sur la creance hypothecaire. L'hypotheque assure uniquement le rem-
boursement des dettes pecuniaires; eile est accessoire et donne ä son ; 
beneficiaire le droit de suite ainsi que la priorite de satisfaction selon la ; 
regle prior tempore potior iure35. Le desinteressement du creancier ne peut * 
etre realise que conformement aux prescriptions du code de la procedure 
civile. Les clauses prevoyant une autre maniere de satisfaire le creancicr 
sont nulles (art. 75 de la loi). Ici, nous touchons Tun des inconvenicnts 
principaux de l'hypotheque: la procedure extremement longue, compliquee : 

et onereuse d'execution forcee de l'immeuble. L'autre defaut, c'est l'exis-1 

tence des creances profitant des Privileges. Dans notre droit, comme dans 
les autres systemes, le legislateur attribue la priorite aux frais d'execution, 
aux dettes envers les salaries, aux dettes d'aliment et fiscales. II faut 
mentionner un autre privilege, qui decoulait de l'art. 1025 du code de la : 

procedure civile, imposant l'ordre legal du partage entre les creanciers desf: 

sommes acquises en resultat de l'execution forcee de l'immeuble. Cette 
prescription prevoyait le desinteressement des banques avant les creanciers 
hypothecaires. A l'epoque oü toutes les banques appartenaient a l'Etat, 
l'objectif d'une teile disposition etait clair: la protection du Tresor. II n'y 
a pas besoin de constater que cette Solution juridique a prive l'hypothe-
que de tout interet car il est rare que la valeur de l'immeuble suffise 
a satisfaire les creanciers hypothecaires. Le privilege des banques, prevu 
par l'art. 1025 du code de la procedure civile, fut abroge ä partir du 1er 

janvier 199836. 

34 II est diffldle de trouver les termes convenables pour traduire les mots polonais 
«spöldzielcze wlasnosciowe prawo do lokalu»; il faut expJiquer qu'il s'agit des droits alienables, 
tres proches de la propriete du Iogement. 

S. R u d n i c k i , La loi sur les livres fonciers et l'hypotheque: Commentaire, Wydawnictwo 
Prawnicze, Warszawa 1993, p. 190 et souir. 

36 C'est la date de l'entree en vigueur de la loi sur le gage enregistre et le registre des gages. 
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passons aux autres difficultes, ou surpises, attendant le creancier hypothe-
caire. Notre droit prevoyait trois sources de l'hypotheque: le contrat, le titre 
are (judiciaire, administratif) et la loi. La condition constitutive pour creer 

hypotheque conventionnelle et forcee (judiciare) est son inscription sur le livre 
foncier de l'immeuble charge (art. 67 ust. 1 de la loi sur les livres fonciers et 
l'hypotheque). Par contre, l'hypotheque legale a ete constituee par la seule 
force de la loi, au moment oü une creance soumise ä cette sürete est nee. Cette 
hypotheque, tres populaire ä l'epoque d'une economie centralement dirigee, 
etait utilisee par le legislateur afin d'assurer plusieurs types de creances du 
Tresor public et les personnes morales d'Etat37. La reforme on a commence de 
limiter le groupe des creances profitant de l'hypotheque legale. Comme resultat, 
eile n'assurait que les obligations d'impöt mais eile restait toujours occulte. 
L'entree en vigueur de la loi de 1997 - Reglement general des impöts, signifiait 
le pas suivant vers la garantie efficace sur l'immeuble. Le legislateur a garde 
^hypotheque legale, mais il a oblige les autorites competentes a inscrire 
l'hypotheque sur le livre foncier. D'apres l'art. 37 de la loi, si l'organe d'impöt 
n'introduit pas devant la cour la demande d'inscription dans le delai d'un mois 
ä partir du jour oü l'hypotheque legale est constituee, eile expirera. Cette 
prescription a limite la periode «de silence» ä un mois, ce qui a remarquable-
tnent diminue le danger lie au caractere occulte de la garantie. Enfin, la loi du 
11 avril 2001 sur les changements du Reglement general des impöts et de 
certaines autres lois38, entree en vigueur le 5 juin 2001, a supprime l'hypothe-
que legale. Dorenavant, eile est remplacee par l'hypotheque forcee (judiciaire) 
qui peut etre creee sur la base d'une decision administrative concernant l'impöt 
(art. 34 § 1 du Reglement, art. 110 de la loi sur les livres fonciers et 
l'hypotheque). La publicite de l'hypotheque dans le livre foncier est devenue la 
condition constitutive de sa creation (art. 35 § 1 du Reglement). En consequen-
ce, l'hypotheque occulte qui - pendant plusieurs annees - a gene Putiiis ation de 
cette garantie, n'existe plus en Pologne. II faut cependant souligner que 
l'hypotheque forcee, assurant les creances fiscales de l'Etat et des collectivites 
locales39, profite de la priorite de satisfaction devant les autres creanciers 
hypothecaires, independamment de la date de l'inscription sur le livre foncier 

37 J. I g n a t o w i c z , J. W a s i l k o w s k i , Systeme du droit civil, t. II, La propriete et les 
droits reels limites, Ossolineum, Wroclaw 1977, pp. 785, 786, enumerent les cas les plus 
importants des creances garanlies par l'hypotheque legale, parmi lesquels, sauf les impots, se 
trouvaient les credits octroyes par les banques etatiques afin de construire et de renover des 
bätiments. 

Dz.U. n° 39, pos. 459. 
39 II est necessaire d'expliquer que gräce ä la reforme de Tadministration publique en 

Pologne on a reactive les communes (8 mars 1990), les powiats et les voievodies (5 juin 1998) 
en tant que collectivites locales de differents niveaux, dotees de personnalite raorale. Afin 
d'assurer la realisalion de leurs tdches publiques elles ont obtenu une partie (tres modeste) 
des impöts etant auparavant le revenu de TEtat. Par consequent, l'hypotheque legale garantissant 
les impöts sert en meme temps ä l'Etat et aux communes, powiats, voievodies. 



71 Maigorzata Pyziak-Szafnicka 

(art. 36 § 1 du Reglement). Neanmoins, le legislateur a prevu une seul» 
exception dont la portee est tres importante: les obligations ä titre des? 
credits bancaires, assurees par l'hypotheque, seront satisfaites selon l'ordre 
decoulant du principe priore tempore potior iure (art. 36 § 2 du Reglement) 

L'evolution de l'hypotheque en droit polonais autorise un certain 
optimisme quant au röle de cette sürete parmi d'autres garanties. Toutefoi^ 
il faut rester conscient que l'hypotheque, meme liberee des Privilegs 
extraordinaire de l'Etat, presente toujours, comme dans les autres systemes 
juridiques, les inconvenients lies au coüt de sa creation et de sa realisatiofrj 
ainsi qu'ä l'importance grandissante des charges salariales. j 

Pour conclure cette partie de la presentation la il faut ajouter que noire 
droit ne connait pas d'autres garanties sur les biens immobiliers. Surtout. 
il n'existe pas dans notre systeme la dette fonciere (immobiliere) (Grundschuld 
du droit allemand). 

2. Les süretes resultant de la propriete 

III Les inconvenients des süretes reelles traditionnelles, signales ci-dessus, soni ^ 
devenus la source du developpement des garanties liees ä la propriete dont4 
l'avantage principal est leur resistance en cas de faillite, ainsi que le contourne-
ment de la concurrence avec d'autres creanciers. II faut souligner que cess 
constructions sont bien acceptables dans notre systeme de droit qui - pareille- | 
ment au droit allemand - connait la distinction entre les contrats crcateurs 
d'obügation de transfert de la propriete et les contrats en vertu desquek-5 
s'opere le transfert. D'apres l'art. 535 du code civil, comprenant la definition 1 
de la vente, «le vendeur s'oblige envers l'acheteur ä transmettre la propriete et- I 
ä lui delivrer la chose [...]» II est vrai qu'en droit polonais la distinction entre;J 
les deux types de contrats est attenuee par l'art. 155 du c.c., selon lequel le'.J 
contrat obügeant au transfert de la propriete (la vente, la donation) et J 
concernant la chose certaine transfere la propriete sur l'acquereur. Alors, I 
pratiquement, ces deux effets (obligation et disposition) se realisent dans la | 
plupart des cas gräce au contrat unique. Mais la meme disposition, l'art. 155 
du c.c., pennet aux parties de separer les actes d'obügation et ceux de f 
transfert. Cette possibilite facilite la construction de l'alienation fiduciaire et r 
rend evidente la construction de la reserve de propriete. Notre code civil vise I 
expressement la reserve de propriete (les art. 589-591). La fiducie, malgre le | 
defaut du texte legal, est tres pratiquee et se developpe gräce ä la jurisprudence '| 
et la doctrine. . „ I 

a. En ce qui concerne la reserve de propriete, sa construction ressemble | 
beaucoup a celle prevue par le § 455 du c.c. allemand. La reserve de pro- | 
priete n'est admissible qu'en cas de vente des biens meubles. D'apres 1 
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l'art 589 § 1 du c.c., «Lorsque le vendeur d'un bien meuble s'en est reserve 
la propriete jusqu'au paiement du prix de vente, il faut considerer, en cas 
<je doute, que le transfert de propriete est subordonne a une condition 
suspensive». Cette condition, c'est le paiement complet du prix. L'acquisition 
du droit s'opere automatiquement avec le paiement de la derniere echeance 
et eile se realise sans retroactivite40. Citons encore l'art. 590 du c.c., dont 
l'importance pratique est enorme. Ainsi: «Lorsque la chose est remise 
ä l'acheteur, la reserve de propriete exige la forme ecrite. Elle n'est efficace 
envers les creanciers de l'acheteur que si l'ecrit est dote de la date süre». 
La resistance de la reserve de propriete en cas d'insolvabilite de l'acheteur 
ou dans sa faillite depend donc de la forme dans laquelle la clause a ete 
faite. Lorsque la date de la reserve est confirmee d'une maniere officielle41, 
le vendeur possede une position assez forte. En cas de la saisie, realisee 
ä ia demande des autres creanciers de l'acheteur, le vendeur disposant de 
la reserve obtiendra une exemption de la saisie du bien dont il est 
proprietaire42. 

La reserve de propriete, en tant que sürete de la creance du vendeur, 
presente sans doute des avantages importants: sa creation est tres simple 
et ne coüte presque rien, ainsi que la maniere de satisfaire une pretention 
est tres commode, gräce ä sa vitesse et son efficacite. Cependant, on ne 
peut pas oublier que les valeurs presentees par la reserve de propriete 
envers son beneficiaire signifient en meme temps un danger pour les autres 
creanciers de l'acheteur. Le manque totale de publicite de la reserve, dont 
resulte son caractere occulte, peut s'averer grave pour leurs droits. 

b. La construction de l'alienation de biens corporels a titre de garantie 
repose sur le modele de fiducia cum creditore du droit romain43. Son 
mecanisme est bien connu: le debiteur transfere la propriete d'une chose 
au creancier et - en meme temps - le creancier s'oblige envers le crediteur 
de realiser un acte contraire, au moment de l'execution de la creance. Cette 
sürete n'est pas libre de reproches semblables ä ceux formules pour d'autres 
systemes: d'une part, un risque tres eleve qui pese sur le debiteur, d'autre 
part, la crainte que la detention par celui-ci d'un bien aliene ne devienne 

+ÜZ. R a d w a n s k i , J. P a n o w i c z - L i p s k a , Les obligations - contrats speciaux, 
C. H. BECK 1998, p. 52. 

41 Selon l'art. 81 du c.c., pour qualifier le contrat (la declaration de volonte) comme ayant 
„date süre", il suffit que l'ecrit comprennant la declaration de volonte (le contrat) soit dote 
d'une note quelconque provenant d'une office d'administration publique ou du notaire. 
Pareillement, il suffit que le contrat (la declaration de volonte) soit mentione dans le document 
olTiciel. En pratique, le plus souvant ,,da-te süre" du contrat decoule du paiement du droit 
de timbre ou de l'impöt, lie ä Tachat. 

42 C. Z u i a w s k a , Code civil - les obligations: Commentaire, t. II, Wydawnictwo Prawnicze, 
Warszawa 1997, p. 91. 

43 J'ai eu i'occasion de presenter le probleme dans 1'article La fiducie en droit polonais, 
prepare pour le XV Congres International de Droit Coraparee, section II. A. 3. 
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source d'une apparence trompeuse. On lui reproche d'agir contra legem 
puisque la loi prohibe, en general, le pacte commissoire en matiere de gage 

et d'hypotheque. On peut se demander si l'alienation flduciaire ne serait 
pas contraire au principe du numerus clausus des droits reels. En droit 
polonais, la reponse ä ces reproches differe selon l'objet d'alienation car 
les regimes juridiques des biens meubles et immeubles sont distincts. 

La possibilite d'alienation flduciaire des biens meubles a ete dejä admis par 
la Cour Supreme polonaise en 194844. Selon la these de cet arret: «II est! 
recevable d'assurer la creance par le transfert de la propriete d'une chose 
mobiliere et la Constitution simultanee de l'obligation ä charge du creancier de 
profiter de la propriete seulement dans les limites du contrat conclu entre les 
parties». Cette these n'a jamais ete remise en cause ni par les tribunaux ni par 
la doctrine. II faut ajouter qu'au moment de la publication de cet arret, le 
droit polonais n'admettait pas de gage sans depossession45. La fiducie concer 
nant les biens mobiliers a comble une lacune dans le systeme des süretes. 
Meme au moment de l'apparition du gage sans depossession dans notre 
systeme, la doctrine a soutenu l'avis que l'alienation flduciaire du bien mobilier 
est admissible46. On l'a defini comme une forme de sürete reelle plus intensive 
que le gage. Les problemes ont apparus au debut des annees 90, avec le 
developpement de l'economie et des rapports de credit. La Cour Supreme a dü 
intervenir plusieurs fois. 

L'arret du 19 novembre 199347 reprend l'idee formulee dejä en 1948, 
d'apres laquelle l'alienation fiduciaire s'opere gräce au seul acte passe entre 
le creancier et le debiteur, sans necessite de remise du bien aliene, ce qui 
signifie une difference par rapport au gage. Neanmoins, puisque en l'espece y 
il s'agissait d'une voiture, la Cour n'a pas resolu la question d'admissibilite 
de la sürete fiduciaire sur les biens fongibles. La doctrine a apporte la 
Solution, profitant du constitut possessoire (art. 349 du c.c.). La construction 
de l'alienation fiduciaire des biens fongibles exige - selon cette explication 
- que les choses servant de garantie soient individuaHsees et separees dans 
le patrimoine du debiteur48. 

Les arrets suivants concernaient le probleme du mode de satisfaire le 
creancier ainsi que des relations entre plusieurs süretes garantissant la meme 
creance. Dans sa decision du 5 mai 1993 la Cour Supreme49 a juge qu'en 

44 Chambre civile pleniere, l'arret du 10 mai 1948, OSN 1948, pos. 58. 
45 En 1948, en Pologne le gage etait regle par le decret du 11 novembre 1946 - Droit reel. 
46 J. S k ^ p s k i , Alienation ä titre de garantie, «Studia Cywilistyczne» 1969, n° 12-14, du 

meme auteur: Les süretes reelles de creance, «Studia luridica» 1994, p. 150. 
47 OSN 1993, pos. 89. 
48 A. Sk 3.p s ki, Alienation...; A. S z p u n a r , Les actes fiduciaires en droit polonais, Lodz 

1993, n° 57, p. 11; G. T r a c z , F. Z o l l , L'alienation ä titre de garantie, Zakamycze 1996, 
p. 133 et suiv. 

49 OSP 1994, pos. 176. 
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cas de pluralite des garanties, parmi lesquelles se trouve l'alienation fiduciaire, 
je creancier peut choisir delaquelle sürete et dans quelle mesure veut-il en 
faire usage. Le litige tranche par l'arret du 27 juin 199550 a donne aux 
juges de la Cour Supreme l'occasion de prononcer d'une maniere directe 
le principe que l'acquisition par le creancier du bien aliene ä titre de 
garantie n'equivaut pas a son desinteressement. En l'espece, la banque-creancier 
a exige le paiement d'un billet ä ordre emis par son debiteur pour garantir 
le credit. Le defendeur a souleve que la banque, etant proprietaire du 
tableau transmis en tant que sürete, n'avait pas le droit de realiser le billet. 
La Cour Supreme, rejetant ce raisonnement, a tranche que - meme en cas 
de defaillance du debiteur - le creancier est proprietaire seulement ä titre 
de garantie. II peut donc choisir übrement la maniere de la satisfaction, 
sauf si eile est contraire au contrat passe entre les parties51. 

Contrairement a l'opinion generalement admise sur le transfert fiduciaire 
de bien mobilier, la possibilite d'alienation fiduciaire de bien immobilier 
partage la doctrine. Cette possibilite a ete rejetee par la Cour Supreme 
dans son arret du 24 avril 196452. D'apres la Cour, l'obstacle legislatif est 
forme par la disposition de I'art. 157 du c.c.53 Cette prescription ayant pour 
objet seulement les biens immobiliers, interdit leur transfert sous condition 
et ä terme. L'argument principal de la Cour etait que le contrat de transfert 
de la propriete d'immeuble ä titre de garantie viole cette interdiction legale. 
Dans les motifs, on peut trouver d'autres arguments, tels que le danger 
d'apparence, et - surtout - l'absence d'interet pour cette sürete, puisque 
l'hypotheque, sürete sans depossession, repond aux besoins pratiques. 

L'argument primordial utilise par la Cour n'est pas convaincant. II suffit 
de citer le glossateur expliquant que le transfert fiduciaire du bien n'est 
assorti ni d'une condition, ni d'un terme si - en consequence - il ne viole 
pas l'interdiction de I'art. 157 du c.c.54 Cependant, il existe plusieurs autres 
arguments pour lesquels les autorites de la doctrine polonaise sont contre 
le transfert fiduciaire des immeubles. On souligne les differences entre le 
regime des biens mobiliers et immobiliers et le fait que notre legislateur 
tient beaucoup ä la clarte de la Situation juridique des immeubles. L'alienation 
fiduciaire des immeubles, ä cause de leur valeur, semble etre trop dangereuse 
pour le debiteur; eile diminue remarquablement, souvent d'une maniere 
abusive, sa capacite fmanciere. Enfin, puisque l'hypotheque n'exige pas de 
depossession, on ne voit pas d'interet ä introduire dans notre systeme une 
tiouvelle sürete sur les immeubles. Le seul avantage presente par l'alienation 

50 OSN 1995, pos. 183. 
51 La these a ete critiquee par A. Z i e l i n s k i , L'alienation... 
52 OSP 1965, pos. 229. 

A l'epoque il s'agissait de I'art. 45 du decret de 1946. 
54 A. O h a n o w i c z , la glose publiee dans OSP 1965, p. 450. 
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fiduciaire par rapport ä l'hypotheque est le mode de satisfactioß g j j 
creancier. Gräce ä l'alienation, les parties omettent la procedure d'executiojl 
de rimmeuble prevue par la loi. Mais il faut souligner que le legislateur 
a eu de bonnes raisons pour introduire une teile procedure, semblable dan& 
tous les pays. L'ensemble de ces arguments est süffisant pour soulever 
these que l'alienation fiduciaire du bien immobilier est interdite en droit 
polonais55. 

Cependant, la doctrine des annees 90 s'avere plus favorable au transfert 
fiduciaire d'un immeuble. Ses partisans soulignent d'abord Pidentite theorique 
de la construction de la fiducie en cas de biens meubles et immeubles, c&g 
qui suppose les memes solutions pratiques. Iis remarquent que le dangej 
lie ä l'alienation fiduciaire des immeubles est attenue (meme exclu) gräce 
ä la publication faite au registre foncier. D'autre part, ce danger n'est f 
plus grand que dans le cas des biens meubles, dont la valeur depasse 
souvent celle des immeubles. Enfin, le mode d'execution prevu par Part, 
75 de la loi sur le registre foncier et l'hypotheque, obligatoire pour 
l'hypotheque, n'exclut nullement d'autres garanties de creance et - si les; 
parties dans les limites de la liberte contractuelle ont consenti une autre 
sürete - l'art. 75 n'est plus obligatoire56. 

C'est dans une perspective de discussion qu'il faut appretier l'art. 10p 
de la loi de 1997 - Droit bancaire. Cette prescription semble etre je 
couronnement du developpement de la doctrine et de la jurisprudencef: 
polonaises en matiere d'alienation fiduciaire des biens meubles, mais - mal-
heureusement - eile n'a pas mis fin ä des doutes concernant les immeubles; 
La redaction integrale du texte de l'art 101 est la suivante: 

1. La sürete de creance bancaire peut s'effectuer par un transfert du 
debiteur sur la banque jusqu'au moment du paiement de la dette avec des 
interets et de la provision, la propriete des choses mobilieres ou des titres 
valeurs. 

2. Lorsque les biens fongibles ou un ensemble de choses sont 1'objet 
du transfert, le debiteur est oblige de les enumerer ou de les marquer d'un 
signe distinctif. 

On pourrait deduire que le legislateur, prevoyant dans l'art. 101 du 
Droit bancaire uniquement la garantie sur des biens mobiliers et des titres. 
tranche le litige doctrinal en faveur des opinions traditionnelles, interdisant 
ces Operations sur les immeubles. Bien sür, Part. 101 n'interdit pas le 
transfert fiduciaire des immeubles de maniere directe, mais - la loi ayant 

En ce sens se sont prononces: J. S k ^ p s k i , A. S z p u n a r , les oeuvres precites, £ 
J. I g n a t o w i c z , Droit des biens, Wydawnictwo Prawnicze, Warszawa 1994, p. 241. 1 

56 Ce sont les arguments repetes le pius souvent, par ex. M. S t r u s , Deux meihodes de | 
sürete fiduciaire, «Palestra» 1992, nü 11/12; R. R y n k o v v s k i , L'admissibilite d'alienation :• 
fiduciaire des immeubles, PPH 1995, n° 6. 
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votee au moment d'une vive discussion doctrinale - Pintention du 
legislateur semblait etre bien lisible57. Pourtant une teile opinion n'est pas 

. — S u r t o u t eUe n'est pas partagee par la Cour Supreme 
rn 
ee 
au 
e 

apparu tres vite6(i. 
Pour terminer, on peut constater que le roie de Part. 101 du Droit 

bancaire n'est sans aucun doute pas revolutionnaire; le fardeau de determiner 
l'etendue de l'alienation fiduciaire en tant que sürete de creance, ainsi que 
des droits et des obiigations des parties en cours de contrat, pese toujours 
sur les tribunaux et sur la doctrine. 

^ « T ^ ^ ^ p » l a * 
son arret du 29 mai 200058, a change son avis exprime en 1964 

qUH Tnrononoee pour l'admissibilite de l'alienation des immeubles a titre 
1 S rlntie II faut souligner que l'arret a ete publie avec un commentaire d e g 5 et que deux autres commentaires, pleins d'enthousiasme, sont 
nritique CL 

57 J'ai presente une teile opinion dans l'article La fiducie... 
58 OSP 2001, pos. 26. 
5M1 s'airit d'une giose de F. Zo l l , publiee dans OSP 2001, pos. 26. 
« II s ' S t des gloses de S. R u d n i c H , PS 2001, n» 6, p. 119 et de J. G o l a c z y n s k 

OSP 2001, pos. 69. 
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Civil Liability of Organizers of International Sports 
Events 

PART I 

1. Until relatively recently, sports activities created little interest to civil 
liability experts, and indeed operated on the fringes of the law itself. Sport 
was seen primarily as a voluntary recreational activity undertaken by 
individuals for their own personal physical, intellectual, and sometimes 
spiritual development and no need was seen for legal regulation. Even in 
the event of organized rivalry, it was deemed to be sufficient to establish 
the rules of the game, which were not considered to be part of the binding 
legal system. 

In the last several decades, however, significant and sweeping changes 
have taken place in connection with the contemporary nature of sport and 
the fact that it is the direct or indirect cause of more and more injuries 
and damages. Both in order to avoid such injuries as well as to provide 
compensation in the event they occur it is becoming increasingly necessary 
to apply legal norms, not only taken from the area of civil law but from 
administrative and criminal law, labor law, and social security law. In 
addition controversies involving sport may contain difficult procedural and 
conflict of laws issues. 

2. The reasons for the rapid increase in sports-related injuries are many. 
In the first place the number of participants in recreational sports in many 
fields - such as skiing for example - has exponentially increased, which in 
and of itself increases the probabilities of injuries. In addition there has 
been a dramatic rise in the both the number of spectator sports and the 
numbers of spectators. As a corollary more and larger stadiums, domes, 
and sporting halls are being built wherein many thousands of spectators 

[77] 
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are moving around and often actively engaged in "rooting" for ever largef| 
numbers of piayers. Once again it is only natural that the very act 0p ;•• 
gathering so many people in one place and pro vi ding thrilling and emotion^ 
entertainment, usually of an adversarial nature, will increase the chances -
of public disturbances and acts of hooliganism and/or crowd panics, whica 
in turn can be the cause of serious injuries and damages. | 

Another indirect cause of the vast increase in potential civil liability is | 
the mass media nature of contemporary sports. Through television, radio 
the press, and most recently the internet every sporting event, even local ; 
events, can now be transmitted to the entire world and be the subject of 
instant commentary. As a result one may speak of the modern phenomenon ! 
of telespectators, whose existence (and pocketbooks) give rise to thei 
creation of ever more spectacular sporting events, often at the cost of true 

sporting values. Combat sports (some real and some staged) gain in 
popularity as do high-risk sports such as moto-races. As they become more 
widespread it is only natural that accidents will also increase. 

The mass media nature of contemporary sports is in turn inextricably;: 
involved with its increasing professionalization and commercialization. 
Today participation in professional sports, Organization of professional : 
sporting events, and their public transmission can all be sources of substantial • 
financial gain. Success in sports, sometimes even of a one-time nature, can 
turn professional athletes into public personas and highly marketable 
commodities. The nature of battling for high stakes often makes athletes | 
(and their trainers, managers, agents, Promoters, and team owners) Willing j 
to do "whatever it takes to win", even if it means taking illegal enhancer I 
drugs or committing an intentional foul with the intent of causing injury. ; 

3. Another related factor is the increasing internationalization of sports \ 
competitions. In nearly every area of sports a multi-level organizational l 
structure has been created with local clubs existing at the grass roots level , 
organized into regional associations which in turn belong to national I 
organizations which participate in international federations. This is most | 
visible in the Organization of the international Olympic games, which are j 
based on a network of national committees. In addition, more and more | 
international sporting events are being organized - matches, cups, tournaments, 
championships, races - often containing complicated qualifying procedures. | 

The international dimension of sports events may arise in the person | 
of the Organizer if the event is organized by an international federation, j 
the composition of the participants, or in the persons of fans who come K 
from various countries. In addition television transmission assures a wide, 
international audience. 

When sporting events take on an international character containing 
"foreign elements" peculiar factual and legal problems are more likely to 
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arise I n t e r n a t i o n a l teams face each other, not knowing each others' 
- a g e and sometimes not even the language of some of their teammates, 

: yj a foreign and sometimes hostile environment. International spectators 
also frequently in a foreign environment where they may not know the 

jangUage and customs and are usually unfamiliar with their surrounding 
environment. In many cases the participants and especially the spectators 
tüeet iß an environment charged with a spirit of international confrontation, 
often specially "pre-heated" by mass-media commentators in order to 
generate interest. The risk of injury and especially the possibiüty of public 
disturbance is significantly increased in such an atmosphere. 

Peculiar legal problems, in turn, arise in connection with the necessity 
to take into account the norms of private international law. When a con-
troversy involves a foreign element, in the first place the jurisdiction of the 
adjudicating body and the applicable law for resolving the controversy must 
be discerned. An additional complication may result from the special legal 
Status of international sports' federations and the difficulties involved in 
the enforcement of foreign judgments, whether court or arbitration. 

4. From the foregoing it should be obvious that questions of civil 
liability which arise in the context of international sporting events deserve 
closer examination and attention. In the first instance the question of 
injuries which occur in the course of an event comes to mind. These 
involve injuries to the person, and may take the form of bodily injury, 
disturbance of health, or even death. Instances of property damage (usually 
to the sports Stadium, hall, or premises) are not, however, infrequent. 
While the injured party is usually a participant or spectator, instances 
occur of injury to trainers or managers, judges or referees, and even 

outside third parties. 
The injuries may be caused by either participants or spectators. In the 

case of former, it may be the result of a foul (in some cases intentional) or 
a fight. Spectators may be the cause of an unintentional injury (for example 
carelessly running in front of a bicyclist), or of an injury arising from an 
intentional act (for example throwing a firecracker or other object onto 
the playing field). A particular case of the latter is aggressive group 
behavior. Hooliganism excesses may, from the legal point of view, be 
divided into concerted acts (inflicting injury by common design), and 
spontaneous group acts (engaging in parallel behavior without common 
design). Although rarer, it is not unheard of for personal injury to be 
inflicted by a trainer, coach, manager, or other person accompanying 
a team. 

Liability for injuries and damages arise out of the course of a sporting 
event may fall on various persons or legal entities. Obviously the person 
or persons who directly cause the injury can be held liable. In addition 
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persons who are responsible for supervising or Controlling the behavior 0
f 

the actor(s) may also be subject to vicarious liability. In some cases other 
persons not directly related to the event can be held liable (for examp|e 

producers of defective sporting equipment or the owner of a sports facility 
5. Despite all the foregoing, the person or legal entity against who$ 

claims for damages will most commonly be made is the Organizer 0f 
a sporting event. It is not unreasonable to say that the Organizer is usuallv 
the central figure involved in liability claims. The Organizer is charged wi£ 
providing adequate security for the event and is primarily responsible f0r 

injuries which may arise during the course of the event. 
For this reason the remainder of this work will focus on the civil 

liability of the Organizer of a sporting event where a foreign element ;$ 
involved. This report will present the current State of Polish law and the 
legal solutions it imposes in those instances where an international sporting 
event Organizer is charged with civil liability for injuries which arise in the 
course of such event. The problem will be looked at in turn from the point 
of view of conflicts of laws as well as substantive law. 

PART II 

1. A conflicts of laws analysis of the civil liability of Organizers o: 
international sporting events must begin with the question of Jurisdiction. 
Under what circumstances do Polish courts have Jurisdiction to try cljsc^ 
involving the civil liability of Organizers of international sporting events? 
This question must be resolved taking into account the norms of the i 
Polish Code of Civil Procedure (PCCP)1 as well as the provisions of 
international agreements, in particular those emanating from the Lugano :: 
Convention of 1988. 

2. According to Art. 1103 of the PCCP the scope of jurisdiction of 
Polish courts to try cases or controversies is relatively broad. This article • 
sets forth a number of connecting factors and provides that a fmding that 
even one of them exists is sufficient to vest the Polish court with jurisdiction. 

In the first place Art. 1103 expresses the traditional principle of actor • 
sequitur forum rei. According to this principle, a Polish court has jurisdiction , 
over the person in the event that an Organizer is present in, domiciled, or 
has its seat in Poland at the time of service of the complaint. In relation 
to the connecting factors mentioned above, it is assumed that their deter-

1 Act of Nov. 17, 1964, (Dz.U. No. 43, pos. 296, with subsequent amendments). 
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UjinatioG is to be made in accordance with Polish law as the law of the 
forum (lex fori)? 

From par. 2 of Art . 1103 of the PCCP one can conclude that Polish 
courts have jurisdiction in cases where the defendant Organizer of an 
international sporting event has either property or property rights in 
poland. 

Paragraph 3 of Art. 1103 of the PCCP lists those obligations which 
give rise to jurisdiction in the event they either were created in or are to 
be performed in Poland. These connecting factors are not related to the 
person, place, or status of the defendant. The place where the Obligation 
of defendant arises or is to be performed shall be determined according to 
the nature of the Obligation. In the case of liability for a contractual 
Obligation, determination of the aforementioned places is to be made 
according to the law applicable to the contract. If Polish law is applicable, 
these are defined by Art. 70, par. 2 and Art. 454 of the PCC. 

In the event the Obligation is based on tort, determination of the place 
where the tort occurred is made by the law of the forum. If the tort 
consists of a combination of acts which occurred in various countries, one 
may draw the inference from prevailing Polish legal doctrine and court 
decisions relating to the choice of applicable tort law that the plaintiff may 
choose the law most favorable to him.3 Thus Polish courts would seem to 
have jurisdiction in the event Poland was either the place where the wrong 
was committed or the place where the harm was suffered. 

It should be noted that the jurisdiction of Polish courts may also be 
influenced by the expressed intent of the parties. Article 1104 of the PCCP 
lists situations and conditions whereby the parties themselves can conclude 
Prorogation agreements in property matters conferring jurisdiction over 

2 The term "present in" is understood to encompass any physical presence, even temporary, 
which would enable the service of a complaint on the defendant. The nature of "domicile" 
is more complicated. In light of the fact that neither the PCCP nor the Act of Nov. 12, 
1965 concerning Private International Law (Dz.U. No. 46, pos. 290, together with subsequent 
amendments, hereinafter cited as PIL) define this concept, it becomes necessary to apply the 
provisions of the Polish Civil Code (Act of April 23, 1964, Dz.U. No. 16, pos. 93, together 
with subsequent amendments, cited hereinafter as the PCC). Art. 25 of the PCC defmes the 
domicile of a physical person as the place where the person resides with the intent of 
permanent residency. Thus the concept of "domicile" adds to the objective element of 
residence (corpus) the subjective element of "intent to permanently reside" (animus manendi). 
In accordance with the prevailing views intent is determined on the basis of an examination 
into the externa}, surrounding facts. 

The place where the "seat" of a legal entity is located is also based on the provisions 
of the Civil Code, where Art. 41 indicates that it is the place where the managing organ of 
the entity involved carries out its activities. In this case, therefore, the decisive issue is whether 
the managing organ of a defendant legal entity in fact carries out its activities in Poland. 

3 See Part II, Pt. 9 of the within report for more on this issue. 
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certain matters on Polish courts. Article 1105 of the PCCP provides 
the other hand, the conditions pursuant to which parties can condm! 
derogation agreements excluding Polish courts from Jurisdiction in certa^ 
matters and conferring Jurisdiction on other national courts or forer 
arbitration tribunals. 

3. In connection with the foregoing it should be pointed out that ^ 
a matter of principle general courts of law have Jurisdiction over controversie! 
involving compensation or damages for wrongful injury arising fr0Bl 

sporting events. Gone are the days when such cases or controversies werj 
deemed to be of an autonomous nature and were to be resolved internal!^ 
within sports organizations. The commercialization of sport, taken togeth^ 
with the increasing universal recognition of the right to have a claim hear| 
by a neutral tribunal, have led to the contemporary view that ordinary-
national courts have Jurisdiction over nearly all sporting controversies. T^-
few charter exceptions which are recognized, primarily those grantig 
relevant sports associations the right to impose internal disciplinary procedura 
and establish rules of conduct, in no way preclude ordinary national courts 
from taking Jurisdiction over civil liability claims.4 

No one questions, however, the right of parties to agree to have their 
cases resolved by arbitration courts. The general tendency to reduce tfit; 
role of ordinary national courts via agreed-upon alternative dispute resolutioß 

4 Article 37, par. 1 of the Polish Act of Jan. 18, 1996 regarding physical culture (Dz.Ü; 
No. 25, pos. 113, together with subsequent amendments - hereinafter cited as APC) provides 
that controversies relating to the violation of sporting association regulations, playinlj ri.lcs. 
technical rules, or disciplinary rules will be resolved in accordance with the provisions of tE 
charter Statute of the sporting association. In üght of this provision ordinary national courts: 

seems to be deprived of Jurisdiction in these matters. This in no way however deprives. 
ordinary national courts of füll civil law Jurisdiction, as for example in the case where the 
stated reasons for a disciplinary ruling were deemed to give rise to a defamation action by 
a sport's referee in the Polish Supreme Court ruling of Oct. 19, 2000 (OSP 2001/5/72 J 
- opinion of A. S z p u n a r ; „Przegl^d S^dowy" [Court Review] 2002, No. 2, pp. 112 mi • 
following - opinion of M. K o l a s i n s k i ) . In addition, serious doubts have been raised I 
recently as to the compatibility of Art. 37, par. 1 of the APC with Art. 45, par. 1 and Alt' | 
77, par. 2 of the Polish Constitution of 1997 (constitutional right to have a case heard by I 
a neutral tribunal) - see A. W a s i l e w s k i , Prawo do sqdu w spr awach dyscyplinarnych, § 
"Przegl^d S^dowy" [Court Review] 2001, No. 9, p. 15 and following. I 

It would seem that the question of delimitation of the Jurisdiction of ordinary national | 
courts regarding review of decisions taken by a sporting association in relation to its membeis | 
should, as a question of autonomy of associations, be governed by its personal law (i.e., as I 
a rule by the law of the country where the associalion has its seat; see Art. 9, par. 2 of the | 
PIL). It seems inappropriate however to characterize the question as a purely procedural one. ' 
German law seems to adopt this reasoning as well. (See J. A d o l p h s e n , Zuständigkeit und 
anwendbares Recht bei Verfahren gegen nationale und internationale Sprotverbände, IPRax 2000/ 
No. 2, p. 83 and the cases and literature cited therein. 
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edures is also visible in the area of sports.5 Indeed the Art. 40 of the 
Pr(?C

h A c t on Physical Culture created a Sports' Arbitration Tribunal as 
^ a n e n t arbitration court as an arm of the Polish Olympic Committee, 

> ? A r t 3g a n d 3 9 0 f the Act permit sporting associations to create perma-
aD

 t arbitration courts which would have Jurisdiction over property disputes 
^risiflg from sporting activities. The future will determine whether the legal 
f arnework created for the development of sporting association arbitration 
tribunals in Poland will be fleshed out in practice.6 As regards international 
relations, however, one must look to the provisions of Art. 1105, par. 2 of the 
pCCP. These provisions State that parties to a dispute involving property 
rights (with the exception of alimony and labor disputes) may agree in writing 
to exclude a Polish national court from hearing the controversy in favor of 
a foreign arbitration tribunal so long as one of the parties is domieiied in, has 
its seat in, or conducts business in the foreign Jurisdiction and so long as the 
agreement to submit the controversy to the foreign arbitration tribunal is 
legally recognized by the law of the foreign State. 

4. According to Art. 1096 of the PCCP the aforementioned rules 
regarding Jurisdiction will not be applied in the event that Poland is party 
to an international treaty which provides otherwise. Undoubtedly the most 
important such binding treaty is the Convention on Jurisdiction and 
Enforcement of Judgments in Civil and Commercial Matters signed in 
Lugano on August 16, 1988 (hereinafter sometimes referred to as the LC), 
which is binding on Poland, the 15 member states of the European Union, 
and Iceland, Norway, and Switzerland.7 The LC introduces the principle 
that persons or legal entities having domicile or a seat in the territory of 
the signatory states are subject to the Jurisdiction of that State, regardless 
of their citizenship or nationality (Art. 2 and Art. 53, par. 1 of the LC).8 

5 See A. W a c h , Alternatywne formy rozwiqzywania sporöw sportowych [Alternative 
methods of resolving sports' disputes], "Przeglqd S^dowy" [Court Review], 2000, No. 5, p. 60 
and following. 

6 At present the eflfects of the solutions proposed in the Act are modest - see A. W a c h , 
op. cit., at p. 91. 

7 The Lugano Convention (published in Dz.U. 2000, No. 10, pos. 132) has been in effect 
in Poland since Feb. 1, 2000. It provides that the provisions of the Convention are not 
applicable to (among others) arbitration courts. This excludes not only controversies submitted 
to arbitration from its provisions, but also matters in national courts which involve arbitration 
judgments (for example complaints to dismiss arbitration judgments). The Lugano Convention 
is based on the Convention signed in Brüssels in 1968 among the then member states of the 
European Communities (since March 1, 2002 replaced by Council Regulation No. 44/2001 of 
22 December 2000). Protocol No. 2 of the Lugano Convention provides that its provisions 
should be applied and interpreted taking into account court decisions issued in the national 
courts as well those of the European Court of Justice concerning the Brüssels Convention of 1968. 

8 The determination of whether one is domieiied in a particular State is made applying 
the law of the State in question. (Art. 52 of the LC). 
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Derogation of this principle is allowed by the Convention only in limited 
cases (see Art. 3). As regards the matter under discussion it should be 
noted that Art. 5, point 1 of the Convention introduces the concept, ^ 
matters relating to a contract, of special Jurisdiction of the courts of the 
place of Performance of the Obligation in question.9 In addition Art 
5 point 3 confers special Jurisdiction, in matters relating to torts, on the 
courts where the place of the harmful event occurred.10 Based on these 
provisions one may conclude that the Organizer of a sporting event majf 
be subject to the Jurisdiction of the courts where the Organizer is domiciled 
or has its seat, as well as in the courts of the State where the sporting 
event took place. Jurisdiction over the Organizer by other courts would be 
an exceptional occurrence. Thus based on the LC Polish courts would have 
jurisdiction mainly over controversies where either the organizer is domiciled 
or has its seat in Poland or when the sporting event from which the injury; 
arose took place in Poland.11 In the latter instance the jurisdiction of the 
Polish courts would be indicated by the place of Performance of a contract 
or the place where a harmful act occurred, depending on whether the 
Organizer's liability is contractual or tortious. 

5. It can be seen that the provisions of the Lugano Convention do not 
grant jurisdiction to Polish courts in those cases where the organizer of 
a sporting event is only physically present in Poland or has property in 
Poland, nor in those cases where the contract Obligation, the breach of 
which gave rise to the harm, arose in Poland. Thus the wide-ranging 
Jurisdiction granted to the Polish courts by Art. 1103 of the PCCP is 
restricted by the LC vis a vis Organizers who are domiciled or have their 
seats in LC signatory states. The actual effect of this diminution in 
jurisdiction should not be overestimated, however. If one considers that ihc 
vast majority of sporting events take place in the country where ihc 
organizer is either domiciled or has its seat, then the courts of that couniry 
will be the natural forum for controversies over the organizer's liability for 

9 According to the European Court of Justice's Interpretation of the Brüssels Convention, 
determination of the place where a contract is to be performed is made applying the law; 
applicable to the contract. 

10 In the event of a tort connected with more than one jurisdiction the place of the 
harmful event is understood as either the place where the defendant acted or the place where 
the piaintiff suffered harm. See the opinion of the European Court of Justice of Nov. 30, 
1976 in the case of Bier v. Mines de Potasse d'Alsace (ECR 1976, p. 1735), based on Art. 
5 point 3 of the Brüssels Convention of 1968. 

11 According to the Art. 14 of the LC Polish courts may also have jurisdiction in cases : 
where a. consumer domiciled in Poland suffered harm as the result of a breach of a consumer 
contract, so long as the provisions of Art. 13 of the LC are fulfilled. In practice this would ; 
relate only to relations directly between the event organizer and the spectators, which would 
be rare. 
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harm resulting from the event. In practice thus, Polish courts will have 
... rjs(iiction over cases concerning an organizer's liability for damages 
arising from sporting events which take place in Poland. This is true both 
accord ing to the Lugano Convention and the provisions of the PCCP. 

5. Once the jurisdiction of the Polish courts is established, there arises 
the question of the law to be applied to the controversy over the organizer's 
liability- Polish courts will look to the provisions of the Polish Private 
International Law (PIL), unless an international treaty to which Poland is 
a signatory State provides otherwise. In order to determine which conflict 
of laws rule is to be applied to find the applicable law, one must first 
classify the claim. Inasmuch as Polish law does not provide which law is 
to be applied in making such a Classification, the question is open and left 
to the court. According to prevailing Polish legal doctrine, the Classification 
of a legal issue should be made on the basis of the private international 
law of the forum, interpreting the substantive law categories set forth in 
conflict of laws rules in a functional manner. By this it is meant that the 
categories should be understood more broadly than they are in the substantive 
law of the forum State, in accordance with the aim of private international 
law to resolve conflicts arising between the laws of various legal systems.'2 

7. In light of the above it is important to note at the outset that Polish 
private international law, similar to that of many other systems, provides 
two separate conflict of laws rules for obligations. Applicable law for 
contractual obligations is set forth in Art. 25-29 of the PIL. According to 
Art. 30 these provisions shall apply mutatis mutandis to obligations arising 
from unilateral acts. In the case of obligations which do not arise from 
an act in law but rather from statutory provisions (primarily torts in this 
case), the applicable law is to be determined by applying the provisions of 
Art. 31 of the PIL. This distinction according to the source of the 
Obligation corresponds to the dualistic system of liability in the Polish Civil 
Code. According to Art. 471 and following of the PCC so-called "contractual 
liability" arises when an injured party and liable party were linked, at the 
time of the harm, by an existing Obligation (in most cases - contractual) 
and the harm is the result of a breach of that Obligation. Tort liability on 
the other hand, which is based on Art. 415 and following of the PCC, 
arises in cases where the injured party and liable party had no pre-existing 
Obligation (or where the harm did not result from the breach of such 
an Obligation), and only because the harm is done does the law create an 
Obligation to redress it. While these two distinct systems of civil liability 
differ in several important aspects (for example in allocation of the bürden 

12 See M. P a z d a n , Prawo prywatne migdzynarodowe [Private International Law], 74 Ed., 
Warsaw 2001, p. 56. 
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of proof, the types of damages permi ssible, and length of statutes of limita« 
tions), they also share a number of features in common (Art. 361-363 relating 
to causation, contributory negligence or fault, and redress of damages). 
addition, in situations where the liability may be based on either contract oj 
tort, Art. 443 of the PCC allows the plaintiff to chose between an action ex 
contracto or ex delicto (in the absence of contractual or statutory restrictions) 

Based on the above one may conclude that Polish law allows damage 
claims to be classified, depending on the circumstances, as either arising 
from contract or tort. 

8. Let us first consider the effect of Classification of an action against 
a sporting event Organizer as one arising from contract. In this case the 
claim for damages is based on an allegation that the Organizer breached 
a contractual Obligation with the injured party. The organizer's Obligation 
may arise from various types of contract, especially those imposing on the 
Organizer an Obligation to provide the aggrieved party with safe and secure 
conditions within which to partieipate in the event. 

As between the Organizer and the spectators, the Organizer may be 
deemed to have a contractual duty to provide the spectators with access 
to a safe Stadium.13 In Polish law this type of contract is designated as an 
innominate contract, similar to that set forth in Art. 627 and following of 
the PCC for so-called "contracts for a specific work."14 

In relation to the Organizer the partieipant may be bound by an 
employment contract or a contract for the Performance of sport services. 
As regards the latter, the provisions of Art. 750 of the PCC regarding 
mandate contracts are correspondingly applied. Similar contracts may be 
binding between the Organizer and managers, coaches, referees, and other 
persons connected with the event. 

In all these cases the law applicable to the contract also determines the: 

liability for its breach and for the damages resulting there from. The law 
applicable to the contract is, in the first place, the law chosen by the 
parties. (See Art. 25, par. 1 of the PIL and Art. 32 of the PIL for 
employment contracts). If the parties have not agreed upon the applicable 
law the contract shall be governed by the law of the State where the parties,. 
are domiciled or have their seats on the date of the contract (Art. 26 of 
the PIL). In the case of an employment contract in order to establish the 
common personal law of the parties it is necessary to take in consideratioft; 
the seat of the employer enterprise where the work was, is, or will be.. 
performed (Art. 32, par. 2 of the PIL). 

13 For more on this issue see Part III, point 2 of this report. 
14 A characteristic feature of this type of contract is that the desired final resulL is 

described, while the specific means for attaining it are left to the party who promises the same. 
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]n the event however that the parties do not choose the system of 
applicable law and share no common law of the person, Polish PIL 

rescribes that for speeified types of contracts the applicable law is that 
of the place of domicile or seat of the party obliged to render the 
fl0n-pecuniary Performance (Art. 27, par. 1, 2 of the PIL). It should be 
noted, however, that in the event the party obliged to render such a "charac-
teristic Performance" concludes the contract within the scope of the activity 
0f his or her enterprise, then the applicable law is that of the seat of the 
enterprise (Art. 27, par. 3 of PIL). 

Thus in accordance with Art. 27 in the event of a claim for damages 
by a spectator against an Organizer of a sporting event the applicable law 
is that of the country of domicile or seat of the Organizer (or of his or 
her enterprise), as he or she was obliged under the contract to render the 
characteristic Performance. In the event of a claim by a partieipant, trainer, 
referee, or other person connected with the event against an Organizer the 
applicable law, however, is that of the domicile or seat of such person or 
entity (as they were obliged under the contract to render the characteristic, 
non-pecuniary Performance). If however the claim of the partieipant, 
trainer, or other person connected with the event arising from an employment 
contract, then the applicable law is that of the country where the employment 
was, is, or is to be carried out (Art. 33, par. 2 of the PIL). If a claim 
for damages is made by a partieipant whose relation to the Organizer, 
a sporting Organization, is based only on metnbership, then the applicable 
law would seem to be the law of the person of the Organizer as a legal 
entity, which would be that of the seat of its governing board (Art. 9, 
par. 2 of the PIL).15 

9. If at the time of the act causing injury the Organizer and the injured 
party were not in a contractual relationship, the claim may be classified 
as a tort claim. This Classification can also be applied when the circumstances 
surrounding the injury create concurrent contractual and tort liability, 
which in the case of injuries connected with a sporting event cannot be 
deemed to be an exceptional occurrence. The organizer's Obligation to 
provide a safe and secure environment may arise from its contractual 
obligations or may be imputed as a result of universally applicable statutory 
provisions. In this case breach of the contract may be simultaneously 
a tortuous act. According to Polish law this creates a concurrence of the 
two applicable laws - those for contracts and torts. There are different 
methods of resolving the conflict which results, but the most common is 
to choose that law which is most advantageous to the injured party. In 

15 German and Austrian law seems to adopt the same approach. See J. A d o l p h s e n , 
op. ciL, p. 82. 
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— 
such a case it is up to the injured party (or court) to choose the applicaj^ 
law. Only in a few exceptional instances which are not worthy of mentioß 
here are restrictions placed on this choice.16 ............ 

The law applicable to torts is, in the first instance, the common personal! 
law of the parties, and that only in cases where they have both a common : 
citizenship and domicile (Art. 31, par, 2 of PIL). Although this Provision 
on its face applies only to natural persons, according to the court decisionj 
and prevailing legal doctrine it is assumed to be applicable in instances 
where one of the parties is a legal entity as well, using its seat as the 
connecting factor in place of citizenship and domicile.17 In the event of 
a lack of common personal law, the tortuous Obligation shall be goverüed 
by the law of the state where the event creating the Obligation occurreci 
(Art. 31, par. 1 of the PIL). This provision does not make clear, however 
where the place of the tort is in the event the various elements of the tort = 
are dispersed in different states. ^ 

The majority of proposed solutions favor designating such a tort as 
multilocational and adopting the principle that the among the local laws 
concerned the applicable law is that which is most advantageous to the 
injured party.18 Many years ago the Polish Supreme Court applied this 
reasoning and Solution in its only decision on the matter.19 

In light of the above one may State that Polish tort law will be applied 
primarily in those cases where the sporting event giving rise to the injury took 
place in Poland. In that case Polish law will be applicable either as the 
common personal law of the parties (the Organizer with a seat in Poland and 
Polish spectators or participants), or as the law of the place of the tort, 
Foreign tort law would be applied only exceptionally in cases where the actaal 
injury arising from the event occurs in a foreign country or the it is the 
personal law of both parties (an Organizer of an event in Poland has its seat in 
a foreign state and the injured party is domiciled in the same state). Converse-
ly, Polish tort law would on the same basis only be exceptionally applied in. 
the case of sporting events organized in other countries. 

16 For example the choice of the law applicable to a tort claim would not be ailowable 
where both applicable laws would exclude a tort claim in the event there was a concurrent 
contract claim. For more on this topic see T. P a j o r, Problem zbiegu odpowiedzialnoki 
deliktowej i kontraktowej w prawie prywatnym migdzynarodowym [The Problem of Concurrent 
Contract and Tort Liability in Private International Law], "Acta Universilas Lodziensis", 
Folia Iuridica 1990, No. 44, pp. 110 and following. 

17 Such was the opinion of the court en banc of the Civil Chamber of the Supreme Court 
in a decision issued on Oct. 5, 1974 - OSN 1975, pos. 72; see also T. P a j o r , Odpowiedzialnohi 
deliktowa vv prawie prywatnym migdzynarodowym [Tort Liability in Private International Law], 
Warsaw 1989, at p. 158 and following. 

18 See T. P a j o r , op. cit., at p. 195 and following. 
19 See the Supreme Court opinion of Sept. 7, 1936 in Zb. Orz. 1937, p. 782 and following. 
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10. The conflict of laws aspects of civil liability of Organizers of 
in ternat ional sports events given above lead to the following conclusions: 
,a). Jur i sd ic t ion will be vested in Polish courts and Polish law will be applied 
in most cases where the sporting event which gives rise to the injury or 
damage takes place in Poland; b) Polish courts will also usually have 
Jurisdiction in those cases where the Organizer of the sporting event is 
a legal entity which has its seat in Poland, is domiciled in Poland, or 
coflducts business in Poland; c) Jurisdiction will rarely be vested in Polish 
courts nor will Polish law be applied only on the basis of the fact that 
tke injured party is a Polish Citizen or is domiciled in Poland. 

Part III 

1. When a sporting event is of an international nature, claims for 
damages arising therefrom must first be assessed in the light of conflicts 
of laws rules. Once a court makes the assessment that it has jürisdiction 
and determines the proper applicable law the international nature of the 
event does not necessarily, however, become irrelevant. The international 
nature of the event may also affect the application of the substantive law 
proper to the case. This section of the report develops this theme by 
dealing with the Polish legal norms applied in determining the civil liability 
of an Organizer of a sports event. 

2. As stated above, the organizer's liability may be based on contract 
or tort. Its contract liability arises most often from the fact that a spectator, 
by purchasing a ticket to the event, is entering into a contractual agreement 
with the Organizer of the event. The contract is characterized under Polish 
law as "innominate", similar to a so-called "contract for a specific work" 
as defined in Art. 627 of the PCC (which was described briefly hereinbefore, 
see footnote 14). It is acknowledged that under such an arrangement the 
organizer's contractual duties extend not only to the Organization of the 
event and provision of access thereto to the ticket holders, but also to 
providing them with safe and secure conditions to watch the event and 
root for the participants.20 In the event a spectator sustains injuries (arising 
for example from a public disturbance) and can show that the Organizer 

20 See A. K o c h , Podstawy cywilnoprawnej odpowiedzialnosci za szkody powstale w wyniku 
naruszen porzqdku w zwiqzku z imprezami sportowymi [Basis of civil liability for injuries arising 
from public disturbances occurrmg in sporting events], [in:] Naruszenia porzqdku towarzyszq.ce 
imprezom sportowym [Public disturbances in sporting events], A. S z w a r c (Ed.), Poznan 1995, 
p. 137. 
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failed to provide the appropriate safety and security, he or she will be ab'>. 
to make a claim under Art. 471 and following of the PCC.21 Inasmuch a! 
these provisions contain a presumption of fault on the part of the Organizer 
the injured spectator will not be required to prove that the objective lac( 
of a safe and security was due to the organizer's negligence, and the bürden 
of proof will shift to the Organizer to show that the public disturbance is 

the result of circumstances for which the Organizer is not liable (e.g. that 
the damage inflicted arose solely due to the act of the injured person him 
or herseif or of a third party for whom the Organizer is not liable). 

In determining whether the Organizer has met his counter bürden 0f 
proof one must take into account the provisions of Art. 474 of the PCC 
According to this article an Organizer cannot escape liability by proving 
that the injury resulted from the negligence of persons who assist the him ; 

in performing his obligations (his employees, for example), or that il was 
due to the negligence of those to whom he entrusts Performance (security 
guards, for example). The Organizer is as responsible for the acts or 
omissions of such persons as he is for his own acts or omissions. For this 
reason it would seem that the Organizer is liable also even if the injarv : 
results from a negligent act of a partieipant or other person partieipating 
in the event (referee or coach, for example), since it may be assumed thai 
these are persons who assist the Organizer in the Performance of his own 
Obligation to create and offer a sporting event, and thus on the basis of 
Art. 474 of the PCC the Organizer would be equally responsible for Ihcir 
actions or omissions as for his own.22 

It should also be noted that the duty of an Organizer of a sporting 
event to provide a safe and secure environment is not an Obligation based 
on contract alone, but is also imposed statutorily.23 Thus even if the 
Organizer can exempt himself from contractual liability by a relevant clausc 
in the contract he is not off the hook. Avoiding contractual liability is in 
any case made all the more difficult by the principle that an Organizer 
cannot escape contractual liability where an injury was caused by intentional 
fault (Art. 473, par. 2 of the PCC). In addition the spectator may be 
determined to be a consumer in relation to the Organizer and thus subject 

21 There are differences of opinion regarding the nature of the proof which the claiir.ant 
must ofler to create a claim in this area. A simple showing that an injury occurred at the 
place and during the time of the sporting event would not seem to be sufficient since the 
spectator has a considerable degree of freedom of movement during the event. It would seem 
that they must show that the cause of his or her injury is related to the objective lack cf 
a safe and secure environment. For a different opinion, however, see A. K o c h op eil pp ' 
135-136. ' ' 

22 See also A. K o c h , op. cit., p. 143. 
23 The organizer's statutory obligations are further discussed in par. 4 hereinafter. 
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the special protection of consumer protection laws. Art. 3853, point 1 of 
pCC seems to indicate that an Organizer cannot exempt himself from 

r bility nor limit his liability by inserting a provision on a ticket, for 
ample, which states that the Organizer is not responsible for any injuries 

to the person which might occur during the event. This type of contractual 
liinitatioG is considered to constitute an unfair contractual term (Art. 385', 

par. 1 of the PCC). 
From the above it can be seen that a number of the Code provisions 

c o n c e r n i n g the contractual liability of an Organizer are favorable to an 
injured party, especially those shifting the bürden of proof and making 
Organizers responsible for the acts of third persons. It should be noted, 
however, that the afore - said provisions do not permit pecuniary compen-
sation for pain and suffering.24 Thus a spectator who alleges personal injury 
and wants to claim damages for pain and suffering is practically forced to 
proeeed on a tort basis. This is usually possible, however, since the 
imposition of personal injury is considered to be an tortious act even if 
imposed within a contractual relationship, and as already stated Art. 443 
of the PCC permits concurrent tort and contract liability, in which case 
the injured party can choose the cause of action (in this case tort) which 
is more advantageous to him or her. 

3. Given the above it should come as no surprise that the majority of 
damage claims against Organizers of sporting events are based on tort. The 
article most relied upon in seeking damages is Art. 415 of the PCC, which 
is a general clause imposing liability for negligent or faulty acts which cause 
härm. In order to State a cause of action under this Article the claimant 
must show that he or she suffered harm as a result of an organizer's 
negligence or fault. It should also be noted that in most cases the sports 
Organizer will be a legal entity as opposed to a natural person (a club, 
sports' Organization, international sports' federation, etc). Thus subjective 
elements of intent and/or mental capability are usually absent in such 
actions, and they usually focus around trying to show objective circumstances 
from which an inference may be drawn that the Organizer was negligent 
in failing to provide a safe and secure environment. 

4. Assistance in trying to define the organizer's duty to provide a safe 
and secure environment can be found in several statutes, where the duty 
is stated, sometimes in clear detail and sometimes in more general terms. 
Art. 50, point 1 of the Act on Physical Culture is a general provision which 
states that any legal entity carrying out activities in the area of physical 

24 Aithough this limitation is not directly stated in the Code and is sometimes questioned, 
it is nevertheless aeeepted by most legal scholars and is found in the cases as well. See 
T. P a j o r , Odpowiedziainosc dluznika za niewyk.onan.ie zobowiqzania [Liability for failure to 
fulfill an Obligation], Warsaw 1982, pp. 136-137. 
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culture is responsible for the conditions of safety, order, and health anJ : 

hygiene for sporting activities. Art. 53, point 1 of the APC on the other.: f 
hand deals with specific sports where the risk of injury is high. It enumerat̂ .: i-
such sports as mountain-climbing, motor races, sailing, deep sea diving, ^ J 
sports, far-eastern martial arts and fighting matches, kick-boxing, aüjp £ 
sports involving shooting. The Organizers of such sports and sporting eventp ; 
as well as participants must have appropriate qualifxcations and confb^I 
to the special rules of safety and security which accompany such sporting 
disciplines. The Council of Ministers is given the authority in Art. 53, poiatl 
2 of the APC to issue special regulations governing such sports.25 | 

An Organizer of sporting events in Poland is also required to comply 
with the provisions of the Act of August 22, 1997 concerning Security apj 
Public Events (hereinafter sometimes cited as SPE).26 According to the SPE 
an Organizer of a public event27 has the duty to: a) provide a properiy 
trained security services and Information unit in a sufficient number to 
ensure public order, properiy equipped and visibly designated, and under 
the control of a special security services' manager; b) to provide for on-site 
medical aid, traffic control and evacuation procedures, and emergency and 
fire equipment; c) to assure that all persons securing the event have the 
proper means to maintain contact with each other; d) to check and control 
entering spectators (including where necessary and appropriate to searcb 
their handbags and clothes);28 e) prohibit persons who are subject to coun 
Orders banning them from being present at public events29 from the sanje 

25 See for example the Council of Ministers regulation of Sept. 26, 2000 concerning motor . 
racing sports (Dz.U. No. 83, pos. 940), This regulation provides, among other things, that 
participants must wear helmets, safety suits or special protective clothing, including glovesi 
and boots, which have been specially prepared and approved in accordance with the. 
regulations of the International Automobile Federation (FIA) or the International Molorcycling 
Federation (FIM) (par. 8-10). It provides that racing participants may only use vehicles wherer 
all external rotating parts are covered (par. 11.1) and that motorcycles used in racing must 
have automatic turn-off devices which will shut off the motor in the event the motorcyclist 
loses contact with the cycle (par. 11.3). The Organizer of the event and/or the technical 
commissioner may not permit anyone to participate in a motor race if their vehicle does not 
meet the required standaxds (par. 12). It stipulates that the Organizer is responsible for the: 
safe Organization of motor racing events (par. 13). 

M Dz.U. No. 106, pos. 680. 
27 Article 3, point 1 of the SPE defines a "public event" as one where the number of persons 

in a Stadium or other outside public premises exceeds 1000, or in the case of a sporting hall 
or other inside premises where the number exceeds 300. These numbers are automatically 
reduced to 300 and 200 respectively in the case of public events which are accompanied by 
high risk (where there is reason to believe acts of violence or aggression may occur). j 

18 Art. 14, par. 2 of the SPE prohibits the possession of weapons and dangerous items, 
explosives and combustibles, and alcohol and narcotics at public events. 

29 Art. 23 of the SPE requires Heads of Police Departments to create a register of such 
persons and further requires Organizers of sports events to obtain the register with the aim 
of banning such persons from the event (Art. 12). 
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, t 0 reniove persons who create a public disturbance. In addition the 
a nizer of a public event must obtain administrative permission for the 
0 ® a n c j as a condition of obtaining such a license may be required to 

igalce a n audio and video recording of the event. 
f—'fhe above-mentioned provisions of SPE correspond to a large extern 
vritH übernational obligations of Poland as a signatory State of the 
Strasbourg Convention of 1985.30 In Art. 3 of this Convention the contracting 
siätes undertake to ensure the formulation and Implementation of various 
measures designed to prevent and control violence and misbehavior by 
s n e c t a t o r s . Articles 4 and 6 of the Convention require the Organizer of an 
international sporting event to consult and cooperate with the appropriate 
Sports organizations and governmental authorities of those countries involved 
in the event with the aim of securing a safe environment and the smooth 
-Operation of the sporting event. 

; 5. These and other laws, executive regulations, and international agre-
ements do not constitute the exclusive criteria for assessing the activities 
and behavior of Organizers of sporting events. In order to obtain a fin-
diflg of negligence against an Organizer his activities and behavior must 
be assessed against the Standard of a "good Organizer", which is a per-
son (or institution) who uses appropriate care, takes appropriate preven-
tive measures, and exercises common sense respecting duties arising from 
sporting rules as well as from common principles of knowledge and 
experience. 

The sporting rules regulate not only the behavior of sports' participants 
and other persons directly involved in sport activity, but are also of 
importance in assessing the behavior of Organizers of sporting events.31 The 
question of the relationship between the sporting rules governing the event 
and legal rules of general application naturally arises. The generally 
accepted view among legal scholars in the area is that while the sporting 
rules are of a technical nature they serve as a model in the determination 
of what constitutes legally required "good sportsmanship."32 Legislative 

30 This European Convention on spectator violence and misbehavior at sports events and 
in particular at football matches was signed in Strasbourg on August 19, 1985. Its provisions 
tave been binding in Poland since 1995 (Dz.U. 1995, No. 129, pos. 625). 

31 Rules governing sports matches or games are usualiy divided into the rules of the match 
or game itself as well as rules of care, governing the behavior of participants. Each group 
of rules has different sanctions in the event of their violation. From the point of view of the 
civil liability of an Organizer of a sporting event the latter rules are of particular significance 
since their aim is to assure a safe and secure environment for the conduct of the game or match. 

32 See M. S o s n i ak, Prawne znaezenie naruszenia regul sportowych [The legal significance 
ol violation of sporting rules], "Ruch Prawniczy, Ekonomiczny i Socjologiczny" 1962, p. 48; 
as well as S. J ^ d r u c h , Odpowiedzialnosc za szkodg wyrzqdzonq, w zwiqzku z uprawianiem 
sportu [Liability for harm inflicted during sporting events], Warsaw 1972, pp. 115-116. 
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guidance in this question is also provided by Art. 355, par. 1 of the pQC 

which defines "due diligence" as that generally required in the relationship 
of a given kind. Based on the provisions of par. 2 of the same Article it 
would seem that, in making the determination of the due diligence to be 
exercised by professional sports participants, they would be held to a higher 

Standard of care than similar participants in the same activities who were: 

not Professionals. 
It must be emphasized however that in determining the fault of p a r . 

ticipants of sports events the sporting rules themselves do not constitute 
the exclusive criteria and that the behavior of the participants must also ; 
be examined from the point of view of general requirements of prudencc 
and diligence. In some instances behavior which is not in violation o? 
governing sports' rules may be held to violate Standards of care of genera"; 
applicability. For example, while soccer rules permit an attacker to kick, 
a ball up until the moment that it is in the actual hands of a goaltender, 
a player who makes a violent kick an instant before the goaltendei' 
touches the ball and knows that his kick is likely to inflict bodily härm 
on the goaltender may be civilly liable for his action according to tort 
rules of general applicability.33 An actual decision of the Polish Supreme 
Court concerning the liability of an Organizer of a boxing match, given on 
July 8, 1968, is particularly illustrative.34 In that case one boxer fatally 
injured his opponent. In reviewing the circumstances surrounding the 
match, the court concluded that the physical condition of the boxers', 
their respective skills and strengths, as well as the reputation of the victo^: 
for not always "fighting clean", made the match decidedly lopsided from; 
the start. The court concluded that in choosing opponents to a boxing 
match the Organizer must take into account not only the respective 
physical skills and strengths of the opponents, but in the event they have < 
a reputation for not "fighting clean" that should by taken into account as 
well. It should be stressed that the court found the Organizer liable based:-
on general principles of due care, even though the Standard of care.: 
required of him could not be found in specific regulations or applicable 
sporting rules. B. Lewaszkiewicz-Petrykowska in her commentary added 
that the Organizer of a fighting event must see to it not only that the; 
rules of the event itself are rigorously applied but also take care to 
organize the match in such a way as to pit evenly matched opponents, 
against each other. 

33 See S. J ? d r u c h 3 op. cit., at p. 98. 
34 Decision published in OSPiKA 1969, No. 7-8, pos. 163, with a commentary hy 

B. Lewaszkiewicz-Petrykowska. 
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^ earlier mentioned, in addition to tort liability for his own fault 
the organizer of a sporting event may be liable for the acts or omissions 
of third parties. In the first instance the provisions of Art. 430 of the PCC 
toflie into play, saddling the organizer with vicarious liability for the fault 
0f subordinate persons, which would include not only participants but other 
ersons involved in the Organization of the match or game as well, as well 

as a trainer, coach, or sports instructor hired by the organizer. 
• in addition, based on the principle of culpa in eligendo (making a faulty 
choice) Art. 429 of the PCC also makes the organizer presumptively liable 
for the acts or omissions of independent third parties hired by the organizer 
(for example judges), even though they are not directly under the organizer's 
supervision and are not required to comply with his orders. The organizer 
can defend himself against such a claim, however, by proving either that 
his choice was justified or that he entrusted an activity to a professional^ 
qualified third person engaged in such activities. Because the latter defense 
is usually easy to prove, in practice the provisions of Art. 429 rarely 
provide injured parties with a platform upon which to make a claim. 

Another instance of tort liability, regulated in Art. 427 of the PCC, 
can be applied to the Organization of youth sporting events. Based on the 
principle of culpa in custodiendo (faulty supervision) there is a presumption 
of liability against an organizer in the event of injuries caused by participants 
under the age of 13, while in the case of injuries caused by participants 
between the ages of 13-18 it must be proved, according to Art. 415 of 
the PCC, that the organizer in fact neglected to exercise proper supervision. 

Based on the same principle of culpa in custodiendo Art. 431 of the 
PCC creates a presumption of liability against an organizer for the injuries 
caused by animals which he keeps or uses in connection with the Organization 
of a sporting event (for example horse racing). 

7. While the liability of an organizer of a sporting event may be 
established applying Standards of due care alone, they are not without 
defenses to the establishment of such liability. Under certain circumstances 
the injured party may be deemed to have contributed to their own injury 
by either assumption of the risk or consent to the action. This is especially 
true in the event of injuries to the participants themselves, and this issue 
has been taken into consideration for centuries in terms of legal doctrine. 
In the Middle Ages the principle of causa ludi was deemed to make 
participants liable for their own injuries sustained in the course of games, 
recreational activities, and sports.35 Today the most common rationale for 

35 See M. S o s n i a k , Z zagadnien odpowiedzialnosci odszkodowawczej zwiqzanej ze sportem 
pssues of civil liability connected with sports], "Ruch Prawniczy, Ekonomiczny i Socjologiczny" 
1966, No. 1, p. 64. 
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shifting liability for injury to the partieipant him or herseif is the doctrioj 
of consent to the action.36 5 

It should be pointed out, however, that this defense is available onh." 
in narrowly drawn circumstances. The injured party's consent, only extends': 
to foreseeable actions involving risk of harm to goods and interests the 
party can legally disposed. For the most part this means consent to allow 
another partieipant to touch the body and to a limited intent consent to 
the infliction of physical or mental harm. This consent is usually deemed 
to exclude liability for actions which normally occur in the course of the 
event when it is carried out according to commonly agreed-upon rules. ID 

addition the consent must be expressed prior to the commencement of tfe" 
event, must be voluntary and informed, and it must be capable of being 
withdrawn at any moment. 

Similar principles govern application of the doctrine of assumption of • 
the risk, where the partieipant must knowingly and voluntarily agree to : 

submit him or herseif to the risk of a given type of injury.37 This is:!: 
a particular type of consent given by a partieipant to the possibility thaf,. 
their rights may be violated (and not consent to the actual violation 
itself). In sports it most commonly comes into play when partieipants are' 
attempting to set new records or accomplish extraordinary feats (such as 
scaling mountain peaks). Assumption of limited risks by partieipants doc* 
not free the Organizer, however, from his duty to see that all rea so nable 
and proper measures are taken to guard against foreseeable risks, mini-
mize the possibilities of occurrence of the same, and/or to mitigate iheir 
effects (including the Obligation to properly isure partieipants). In tiie 
event an Organizer neglects the aforementioned duties he will not be ahlo 
to rely upon the doctrine of assumption of the risk to relieve himsell" of 
liability. 

8. In addition to the above it should be noted that in some instances 
the Organizer of a sporting event is saddled with strict liability (independen; 
of fault). Art. 19 of the SPE provides that an Organizer of a non-gratuitou? 
event is liable for the actual cost of injuries and damages sustained by 
police, flrefighters, or health services officials injured in the course of 

36 Other rationales are also given for shifting liability to partieipants, such as the Iheor; 
of governmental permission and superior social interest. Undoubtedly the most comnonh 
applied rationale however is that given in this text. See S. J ^ d r u c h , op. citat p. 37 and 
following. This same issue arises in the context of crimmal liability, see A. S z w a r c , Y.noäc 
pokrzywdzonego jako podsiawa wyiqczenia odpowiedzialnosci karnej za wypadki sporiwe 
[Consent by an injured party as a basis for excluding an actor from crimmal liabilily lor 
Sports' injuries], Poznan 1975, at p. 21 and foliowing. 

37 See A. S z p u n a r , Wina poszkodowanego w prawie cywilnym [Fault of the injury victi:r. 
in civil law], Warsaw 1971, p. 81 and following. 
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rformance of their duties during the course of the event. Since this 
^ovision makes no mention of any circumstances whereby an Organizer 
can avoid such liability, it must be assumed to be a type of strict liability. 
jt would seem that the purpose of the Article is the prevention of injury 
to and redistribution of the risk of injury to the Organizer vis a vis the 
administrative services in Charge of maintaining public health and order, 
having the aim of trying to avoid situations which might bring about such 
injury. An additional aim might be to ensure that taxpayers are not be 
burdened with the costs of maintaining public order at stadiums in non-
gratuitous events by shifting the bürden for such costs to the Organizer, 
who in turn will usually pass them along to end-user by ad ding the cost 
to ticket prices. 

Some provisions of the Polish Civil Code impose other types of strict 
liability on the Organizer. Art. 436, for example, provides that in the event 
the Organizer is the possessor, autonomous or dependent, of a motor 
vehicle which causes damage he is liable therefore unless he can prove that 
the damage was due to force majeur, or solely to a fault of the injured 
party, or of a third party for whom the Organizer is not responsible. It 
should be noted that the provisions of Art. 436 do not preclude an injured 
party from bringing the same claim under the general negligence statue of 
Art. 415, but inasmuch as Art. 436 does not require that the organizer's 
fault be proved it is generally in the interests of the injured party to 
proeeed under Art. 436 where possible.38 

Art. 434 also provides for strict liability on the part of the Organizer 
of a sporting event in the event of injury sustained by the collapse or the 
detachment of part of a Stadium or sport's hall of which the Organizer is 
the autonomous possessor. In such a case the Organizer can avoid liability 
only if he can prove that the injury was not caused by a failure to maintain 
the building or a defect in its construction. 

In exceptional cases an Organizer of a sporting event may also be liable 
on the basis of equitable principles. For example, where a damage was 
caused by an animal which the Organizer keeps or uses in an event and 
the presumption of fault in supervision was overturned (Art. 431, par. 2 of 
the PCC). 

9. In the conclusory paragraph of this report it should be noted that 
Art. 20 of the SPE requires the Organizers of non-gratuitous public events 
to take out general civil liability insurance policies to cover injuries which 
may occur at such events. Thus persons injured in at a sporting event 

38 Although in the case of motor sports the special regulations regarding the organizer's 
liability make it easier to prove their fault in any case - see footnote 25. 
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can bring a claim not only against the organizer but against the in s u r 

of the event as well.39 In the event the injured party is a participant, t ^ 
can also usually bring a sporting accident insurance claim against % 
insurance Company, since Art. 52 of the Act of Physical Culture requj^ 
that a sports' club or Organization must carry such insurance on behalf 0f 
its members or representatives. 

39 Art. 8, point 4 of the Act on Insurance of July 28, 1990 (integrated text at Dz.U. 
1996, No. 11, pos. 62, together with subsequent amendments) makes provision for an injured 
party to bring a direct claim against a liable insurer. See Ubezpieczenia w sporcie [Insurance 
in Sports], A. W ^ s i e w i c z (Ed.), Poznan 1996. 

SECTION IL C. 

Janusz Jankowski 
Professeur ä l'Universite de Lodz 

La conciliation et la mediatlon 
en droit polonais 

I. La conciliation 

La procedure civile polonaise tend au reglement amiable1. La preuve en est 
qu'ä l'art. 10 c.p.c.2, se trouvant juste au debut de notre code de procedure 
civile dans son Titre preliminaire - Dispositions generales, le legislateur dispose: 
«Dans les affaires oü une transaction judiciaire est recevable, le tribunal doit 
chercher ä les resoudre ä 1'amiable, quel que soit l'etat de la procedure». 

La transaction a un caractere d'obligation3, mais eile peut concerner 
tous les rapports juridiques patrimoniaux, et avant tout: les rapports 
d'obligation, ceux des biens materiels ou ceux decoulant du droit de 
succession ou de la famille. Dans la pratique, la transaction judiciaire 
interesse les rapports d'obligation decoulant des actes illicites, de la non-
execution d'une Obligation ou d'un enrichissement illegitime. 

La recevabilite de cette transaction dans un cas concret depend de ses 
conditions imposees tant par le droit civil que par le droit de la procedure 
civile. 

1 J. L a p i e r r e , Ugoda sqdowa w polskim proeesie cywilnym [La transaction judiciaire en 
proces civil polonais], Warszawa 1968, le meme: Pojednanie i ugoda w post^powaniu przed 
sqdem gospodarezym, [w:] Ksigga pamiqtkowa ku ezei prof. Tomasza Dybowskiego [La conciiiation 
et le reglement amiable en procedure devant le tribunal de commerce]; [dans:] fLivre de 
memoire en I'honneur du prof. Tomasz Dybowski], «Studia luridica», t. 21, Warszawa 1994, p. 91 

2 Les nos des dispositions {egales evoquees dans la suite de ce paragraphe (I) sans note 
explicative precisant l'acte se rapportent tous au Code de procedure civile polonais (c.p.c.), 
la loi du 17 novembre 1964 modifiee. 

3 A . S z p u n a r , Z problematyki ugody w prawie cywilnym [De la problematique de la 
transaction en droit civil], «Przegl^d Sadowy» 1995, n° 9. 
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La legislation polonaise impose une distinction entre les cas oü le 
de la procedure de conciliation est de faire aboutir au reglement amiabie 

conformement aux dispositions du droit civil (art. 917-918 c.civ.) et lcs ^ 
qui ne visent qu'une reconciliation des parties du litige. 

1. Le reglement amiable peut etre conclu: 
a) avant l'introduction de l'action, c'est-ä-dire avant d'intenter ^ 

proces, conformement ä la procedure dite de conciliation (art. 184 -186), 
b) apres l'introduction de l'action, c'est-ä-dire au cours du proccs, lors 

de l'audience4. 
Ad a) Avant d'introduire une action en justice, on peut convoquer [a 

partie adverse ä une tentative de conciliation. Cette convocation est depos6e 
au tribunal local5 de competence generale du domicile de l'adversaire, sans 
prendre en compte la competence materielle. La convocation doit comporter 
une description sommaire de l'affaire. Le tribunal notifie cette convocation 
ä l'adversaire, accompagnee de sa propre citation pour l'audience de 
conciliation. Celle-ci se fait en presence d'un seul juge. Un proces-verbal 
est dresse de cette seance; si une transaction judiciaire est conclue au cours 
de celle-ci, son contenu fait partie de ce proces-verbal. Les parties sicneni 
la transaction judiciaire; si sa signature s'avere impossible, c'est le irihunal 
qui le constate. Le tribunal reconnait la transaction impossible dans les cas 
suivants: soit son contenu n'est pas conforme ä la loi, soit eile n'est pas 
conforme aux regles de la vie en societe, soit eile viole manifestemen: 
l'interet legitime des ayants droit. En cas oü celui qui convoque ne 
comparait pas a l'audience, le tribunal l'obligera, sur demande de soft 
adversaire, ä rembourser les frais entraines par la tentative de conciliation. 
Par contre, si l'adversaire ne comparait pas devant le tribunal, celui qui 
appelle (le demandeur) peut demander d'obliger son adversaire (le delcndcur) 
de rembourser ces depenses pendant l'action en justice qu'il interne. U 
tribunal tiendra compte de cette demande dans son arret qui clöture la 
procedure. 

Ad b) Au cours du proces, le tribunal et son President a tout moment 
et surtout au cours de l'audience, doivent tendre a regier l'affaire ä l'amiatte 
(art. 10, 223)6. S'agissant d'une procedure relative aux pretentions des 

4 W . B r o n i e w i c z , Post§powanie cywilne u' zarysie [Precis de la procedure civile\ 
Warszawa 1999, p. 213. 

5 Dans le systeme polonais, les tribunaux de deux rangs differents statuent en prcir.ier 
ressort: tribunaux locaux et tribunaux regionaux. 

6 «Le president est tenu de saisir toute opportunite pour inciter les parties ä uns 
conciliation, surtout a la premiere seance, apres les exposes preliminaires des positions 
respectives des parties. Le proces-verbal de l'audience doit comporter les stipulation genörales 
de la transaction conclue devant le tribunal, confirmees par les signatures des parties. Le cas 
echeant, le tribunal constate au proces-verbal que les parties ne sont pas en etat de sign er». 
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. vailleurs, ce devoir s'etend egalement sur la seance d'eclaircissement dont 
Jra

 b u t est5 entre autres, d'eliminer les defauts formels des pieces de 
ocedure, de preciser les circonstances litigieuses, quelles sont les preuves 

P̂  . • Aa »,am,o/!oi- lof »-.oi-tioc rlf» c'pntpnHrp Hp rnnrli irp ltnp administrer, de persuader les parties de s'entendre et de conclure une 
transaction judiciaire (ar t . 468 § 2). 

Le tribunal reconnaitra la transaction irrecevable si les circonstances de 
l'affaire montrent qu'elle n'est pas conforme ä la loi ou aux regles de la 
vie en societe, ou qu'elle vise ä eluder la loi. Dans les affaires liees 
^ l'activite economique, le tribunal de commerce agira de meme si la 
protection de l'environnement l'exige ou celle de la protection de la qualite 
requise d'une produetion (art. 47913 § 2). Tous les actes entrepris en vue 
de se soustraire ä l'effet de l'opposition du tribunal, meme s'ils s'accomplissent 
en dehors du tribunal, sont nuls. 

II est impossible de conclure une transaction en affaires relevant de la 
securite sociale (art. 47712). 

Au cas oü les parties concluent une transaction judiciaire, il devient 
inutile que le tribunal prononce un jugement; il arrete alors sur Textinction 
de I'instance (art. 355 § 1). 

2. En matiere de droit du travail, le salarie peut poursuivre ses pretentions 
devant le tribunal, c'est-a-dire introduire une action ou deposer une requete 
ä la commission de conciliation (une espece d'equivalent polonais au 
Conseil de prud'hommes fran<?ais - N.D.A.) pour faire appliquer une 
procedure de conciliation, si une teile commission est creee dans son 
entreprise (art. 242-261 c.trav.). Le but de la procedure de conciliation est 
de faire aboutir ä une transaction entre le travailleur et l'employeur. Si la 
conciliation n'aboutit pas, la procedure de conciliation est terminee. Dans 
ce cas, eile prend fin de plein droit dans un delai de 14 jours a compter 
du depöt de la requete s'agissant d'affaires relatives ä la resiliation, 
a l'expiration ou a l'etablissement du rapport de travail, et dans un delai 
de 30 jours ä compter de la meme date en toute autre affaire (art. 251 
§ 3 c.trav.). 

Au cas oü la procedure devant la commission de conciliation echoue, 
cette derniere transmet, sur demande du travailleur et sans delai, le dossier 
de son affaire au tribunal de travail. Dans ce cas, la requete du travailleur 
pour regier son affaire par la commission remplace la demande initiale. 
Cela n'empeche que le travailleur puisse, au lieu de passer par la commission, 
deposer directement sa demande initiale au tribunal, conformement aux 
regles generales. 

3. Les parties peuvent aussi conclure une transaction judiciaire devant 
l'arbitrage. Dans les limites de leur capacite de s'obliger elles-memes, les 
parties peuvent soumettre ä l'arbitrage la Solution des litiges en droits 
patrimoniaux, ceux sur les aliments et ceux de travail exceptes (art. 697 
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§ 1). Le contrat de soumission du litige ä la decision de l'arbitrage-
clause compromi ssoire) doit etre fait par ecrit et signe par les deux pai 
La clause doit preciser l'objet du litige oü le rapport juridique qui l'a j 
naitre soit celui pouvant provoquer le litige. La clause peut egalem 
designer les arbitres et leur president (le surarbitre) ou le nombre d'arbi 
et le mode de designation, tant des arbitres que du surarbitre. 
transaction conclue devant l'arbitrage, du moment oü un tribunal de 
commun competent constate sa force executoire, a la meme force 
qu'une transaction conclue devant un tel tribunal (art. 711 § 2). 

La transaction conclue devant un tribunal de droit commun, devant 
commission de conciliation ou devant l'arbitrage - a I'issue des procedu 
decrites ci-dessus - constitue un titre d'execution (art. 777 § 1 points 
2 et 3). Ce titre d'execution devient titre executoire du moment oü 4 | | 
tribunal lui confere la formule executoire. Autrement dit, il donne une base! 
pour une execution forcee judiciaire (art. 776) et on peut realiser l'executioif' 
de la prestation ä laquelle la partie concernee s'est obligee. Par contre ! 
une demande initiale est deposee dans l'affaire reglee ä l'amiabli\ le j 
defendeur a droit ä l'exception du reglement amiable conclu {exceptio rei f 
transactae) qui entraine le rejet de la demande. 

II faut souligner que les procedures de conciliation decrites, etant des 
voies menant a la conclusion d'une transaction judiciaire en proces civil. 
en procedure devant une commission de conciliation en matiere de droii 
du travail ou devant l'arbitrage, sont de nature facultative et leur rnisc 
en oeuvre ne depend que de la volonte et de 1'initiative des parties da -
litige. 

4. Cependant, la procedure civile polonaise connait aussi la notion 
d'audience de conciliation qui est obligatoire pour chaque afFaire de divorce; 
ou de Separation (le meme devoir est prevu ä l'art, 1107 du nouveau c.p.c. 
frangais). Ces affaires sont exemples des cas oü la procedure de conciliation 
n'aboutit pas ä une transaction judiciaire (par ailleurs, eile ne peut pas 
y aboutir du fait de la nature de ces affaires qui empeche leur reglement 
amiable). 

En cas de ces affaires, le president, avant de fixer la date de la premiere 
audience, c'est-ä-dire avant de remettre la notification de la demande au 
defendeur, cite les parties ä comparaitre en personne au tribunal a l'audience: 
de conciliation qu'il confie a un juge de son choix. En matiere de la 
procedure de conciliation, ce juge a les droits du president et du tribunal 
(art. 436 § 1 et 3). Si la comparution de l'une des parties rencontre des 
obstacles difficiles ä surmonter, le tribunal, agissant sur demande de la 
partie adverse, peut renoncer ä l'audience de conciliation (art. 437). Pendant 
la seance de conciliation, le juge persuade les parties de se concilier, compte 
tenu du bien des enfants et de l'importance sociale de la duree du mariage. 
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j J l J I^wj^ge peut ajoumer la seance. Si la conciliation reussit, le juge decide 
jnetion de la procedure. Dans le cas contraire, le juge constate que 

coOCjliation n'a pas abouti. Si l'audience de conciliation n'est pas fixee 
• cause de renonciation ä cette mesure, ou la conciliation n'a pas 
^ t j je president fixe la date de l'audience (art. 438). 

jjt procedure de conciliation est egalement prevue dans d'autres actes 
iuridiques de la legislation polonaise. 

" 5 La loi du 8 octobre 1982 sur les organisations sociales et profession-
Ü s des agriculteurs7 precise dans son art. 4 les täches et les competences 

c e s organisations. Les organes de l'administration d'Etat et des collectivites 
territoriales sont tenus de cooperer avec les organisations des agriculteurs 
susmentionnees. II en decoule qu'ils sont obliges de prendre immediatement, 
äans un delai inferieur ä un mois au plus tard, une position vis-ä-vis 
d ' o p i n k m s , demandes, postulats ou revendications presentes par l'organisation 
äes agriculteurs dans les matieres qui revelent des competences de l'or-
ganisation concernee. Si la position de ces organes ne convient pas 
a l'organisation des agriculteurs, eile peut former une Opposition aupres 

; $'un organe superieur; cette Opposition devant etre consideree dans le delai 
d'un mois (art. 6 de la loi citee). 
• Si la procedure decrite n'apporte pas de Solution ä l'affaire concernee 
par l'opposition, chacune des parties a le droit de demander d'introduire 
une procedure de conciliation qui est menee par une commission creee 
expres pour ce faire, se composant de 6 membres, designes en nombre 
egal par chaque partie. La Solution du litige en cette procedure doit 
survenir en sept jours, lorsqu'il s'agit d'une seule Organisation des agricul-
teurs, et en dix jours en cas d'un litige sortant du cadre d'une seule 
Organisation. La Solution du litige se fait par voie d'un accord qui lie les 
parties. En cas de l'echec, la commission dresse un proces-verbal des 
divergences qui precise les positions respectives des parties (art. 7 de la loi 
citee). 

Si le litige n'est pas resolu ä I'issue de cette procedure, les parties sont 
tenues de le soumettre ä un College d'arbitrage8 statuant aupres du tribunal 
qui tient le registre oü est inscrite l'organisation des agriculteurs preponderante 
dans le litige (art. 8 de la loi citee). Enfin, si le compromis reste toujours 
irrealisable et la matiere de l'affaire a tra.it a des droits et des interets 
importants des agriculteurs, leur Organisation peut avoir recours a une 
mesure exceptionnelle pour supporter ses revendications, ä savoir ä une 
action de proteStation (art. 9 de la loi citee). 

7 J. des L. n° 32, texte nQ 217 modif. 
8 Arrete du Conseü des Ministres du 16 aoüt 1991 relatif ä la procedure devant le conseü 

d'arbitrage, J. des L. n° 73, texte n° 324. 
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6. La procedure penale polonaise9 distingue les affaires poursuV 
d'office des affaires fondee sur une accusation privee. En ce dernier (« j 
la victime, ou les personnes qui peuvent agir en substitution, est qualf-^ 
comme accusateur (art. 49, ainsi que 51 § 2 et l'art. 52 c.p.pen.)10. 
code penal11 compte parmi les delits poursuivis sur l'accusation privee-
lesion corporelle legere entramant une alteration des organes du corps 
un trouble de la sante pour une periode qui n'est pas superieure ä 7 j ^ ! 
(art. 357 § 4 c.pen.), la diffamation (art. 212 § 4 c.pen.), l'outrage (art. 2iJ 
§ 5 c.pen.) ainsi que la violation de l'integrite corporelle (art. 217 § 3 c.pen)! 
La procedure en affaires sur l'accusation privee est une procedure simplifiee| 
L'audience de fond est precedee d'une audience de conciliation obligatojrJ 
qui est menee par un juge. Cependant, une alternative est prevue en ceuj 
occurrence. A savoir, sur la demande ou sur le consentement des parties! 
le tribunal peut, au lieu d'une audience de conciliation, fixer un dclal 
convenable pour proceder ä une procedure de mediation (art. 489 c.p.pen 
v. Mediation ci-dessous). f 

La seance de conciliation commence par un appel adresse aux partie! 
de se concilier. Le proces-verbal doit tenir compte des positions del 
parties a l'egard de cet appel et les resultats de la seance tenue; si la| 
conciliation aboutit, le proces-verbal est signe par le juge et aussi par lesl 
parties et non-lieu de la procedure est prononcee. L'absence non juslifiee 
de l'accusateur prive et de son mandataire est consideree comme dcsis« 
tement de l'accusation et la procedure est annulee. En cas de l'absence de 
l'accuse, l'affaire est ä considerer au cours de l'audience de fond (art. 
491-492 c.p.pen.). 

II. La mediation 

La mediation est un mode de regier le litige qui fait aboutir ä conclure 
un accord, sous l'autorite d'un tiers qui est mediateur. Dans les cas oü le. 
conflit entre les parties ne peut pas etre regle par voie de negociation 
directe, ä cause d'exces d'emotions, de faible communication, de manque, 
de confiance ou de complexite du probleme, les parties peuvent faire appel 
a l'assistance d'un mediateur. Sa täche est d'aider les parties, en respectant 
les regles de neutralite et d'impartialite, ä conclure un accord realiste, 
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9 T G r z e g o r c z y k , Kodeks post?powania karnego. Komentarz [Code de procedure 
penale. Commentaire], Krakow 1998. 

Code de procedure penale - loi du 6 juin 1997, J. des L. n° 89, texte n° 555 modif. 
Code penal - loi du 6 juin 1997, J. des L. n° 88, texte n° 553 modif. 

nt les deux parties. La mediation est definie comme un mode de 
S^f r l i [es Htiges, alternatif par rapport a l'instance judiciaire12. 
r ^La procedure de mediation est prevue dans quelques actes juridiques du 

vereine de droit polonais. 
l 5 loi du 23 mai 1991 sur le reglement des litiges collectifs13 est le 

I c es actes. Le litige collectif est un litige entre les travailleurs et 
? oloveur, ou les employeurs, portant sur les conditions de travail, les 
salaires ou les prestations sociales, ainsi que sur les droits et libertes 
«ndlcaux des travailleurs ou d'autres groupes (art. 1 de la loi citee). Le 

litige collectif est une categorie a part entiere par rapport au litige individuel. 
yß crjtere de distinction de base est la presence d'une collectivite, tant des 
sujets que de l'objet du litige14. 

Le litige collectif commence par une Intervention officielle du syndicat 
qui represente les interets des travailleurs, cette Intervention etant adressee 
ä l'cmployeur et precisant les revendications conformement a l'art. 1 (art. 
7 de la loi citee). L'employeur commence sans delai la negociation pour 
rcsoudre le litige par voie d'un accord, en notifiant le fait du litige 
a riöspecteur local du travail competent. La negociation constitue le 
premier mode (la premiere phase) de regier un litige collectif. La negociation 
est terininee lorsque les parties signent, soit un accord, soit, en cas d'echec 
de ia negociation, un proces-verbal des divergences precisant les positions 
respeetives des parties (art. 9 de la loi citee). 

Si la partie qui a commence le litige continue ä soutenir ses revendications, 
ce litige se deroule ensuite avec la participation d'une personne qui donne 
une garantie d'impartialite, d'un mediateur (art. 10 de la loi citee). La 
mediation, tout comme la negociation, est obligatoire en ce sens que l'on 
ne peut pas legalement proclamer une greve sans passer par ce Stade. Le 
mediateur est designe d'un commun accord par les parties du litige. II peut 
etre choisi entre les personnes agreees (inscrites sur une liste des mediateurs) 
par le Ministre du Travail et de la Politique Sociale. Si les parties ne se 
mettent pas d'accord sur la personne du mediateur dans le courant de 
5 jours, la procedure continue avec la participation d'un mediateur que le 
Ministre designe, sur demande de l'une des parties, d'entre les mediateurs 
agrees. Le mediateur qui intervient dans le litige ne represente ni l'Etat, ni 
l'interet general, ni l'interet d'une partie quelconque, Son devoir est d'etre 
garant d'un reglement du litige collectif; d'une Solution qui serait juste et 
qui contribuerait ä sauvegarder la paix sociale dans l'entreprise. La loi 
n'irnpose aucune contrainte quant aux competences professionnelles du 

12 R. S w i e z a k , Idea mediacji [L'idee de mediation], «Jurysta» 1998, n° 3-4, p. 30 et suiv. 
13 J. des L„ n° 55, texte n° 236 modif. 14 H. L e w a n d o w s k i [dans un ouvrage collectif:] Prawo pracy [Le droit du travail], 

Warszawa. 
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mediateur15. Neanmoins, eile prevoit le droit du mediateur au conge de 
travail habituel dont la duree est egale ä la duree de la mediation, u * 
remuneration du mediateur et les regles de remboursement des frais deK 
procedure de la mediation (art. I I 1 de la loi citee). La remuneration'du! 
au mediateur et le remboursement de ses frais de deplacenient eJ 
d'hebergement sont determines dans un contrat conclu par le mediateur et 
les parties du litige. Cependant, cette remuneration ne saurait pas etre 
inferieure ä la remuneration fixee par le reglement du Ministre du Travafl 
et de la Politique Sociale du 17 decembre 1997 relatif aux conditions de 
remuneration des mediateurs agrees par le Ministre du Travail et de la 

Politique Sociale16. f 
En cas oü une Evaluation du deroulement de la procedure de mediation I 

justifie la conclusion qu'elle ne reglera pas le litige avant la date annoncee • 
de la greve, 1'Organisation qui a commence le litige a droit d'organiser une 
greve d'avertissement, une seule fois et d'une duree qui ne depasse pas

 k 

2 heures. I 
La mediation est terminee quand les parties signent un accord, et, sinon. f 

quand elles dressent un proces-verbal des divergences precisant les positions ! 
des parties. Ces actes ont lieu en presence du mediateur. L'echec d'une ! 
procedure de mediation ayant pour but de regier un litige collectif donne ! 
le droit a une greve (art. 14-15 de la loi citee). j 

Le sujet qui dirige le litige collectif dans l'interet des travailleurs, a droit, j 
sans que le droit ä la greve soit applique, d'essayer de le regier, en le I 
soumettant ä la decision d'un College d'arbitrage (v. la note 8 ci-dessusj 
aupres du tribunal regional17 oü il y a un tribunal de travail et de securite 
sociale (art. 16 de la loi citee). 

Notre nouvelle legislation penale (v. les notes 10 et 11) introduit deux 
institutions qui jouent un seul et meme röle: faire aboutir au reglement 
amiable du conflit entre la victime et l'auteur de l'infraction. Ce sont: la 
mediation et l'entente. La mediation implique un intermediaire, il est donc 
necessaire qu'un tiers intervenant entre les parties du conflit y prenne pari. 
Cette personne a la qualite du mediateur dont le but est de faire en sorte 
que les parties du litige s'entendre. Cet objectif, faire aboutir ä un accord 
entre les parties, distingue le mediateur d'un arbitre ou d'un amiable 
compositeur parce que la täche de ces derniers est de resoudre un litige 
entre les parties, c'est-ä-dire les remplacer dans la prise de decision quant 
aux modalites selon lesquelles le litige doit etre regle. Quant ä la mediation 
et ä l'entente, elles visent un compromis entre les parties. Cependant, si en 

15 Ibidem. 
16 J. des L. n° 160, texte n° 1092. 
17 Voir la note 5. 
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d'une entente, les parties peuvent reussir un compromis toutes seules, 
c a $

c a S d'une mediation, ce Processus est supporte par un tiers18. 
611 Le Poic*s d e e t d e l'entente des parties sont definis a l'art. 
S,i 8 3 c.pen. Cette prescription comporte les directives quant au montant 
j ja peine. En appliquant une peine, le tribunal tient compte, entre autres, 
de resultats positifs d'une mediation faite entre la victime et l'auteur 
d'infraction ou d'une entente entre eux realisee en procedure se deroulant 
devant le tribunal ou, au cours d'une procedure d'instruction, devant le 
n r o c u r e u r . Un resultat positif d'une mediation ou d'une entente entre les 
narties, consistant en reconciliation entre la victime et l'auteur, soit en un 
accord' quant ä la fagon dont le dommage peut etre repare, est une 
coßdi t ion de fond pour que le tribunal puisse appliquer deux institutions: 
attenuation extraordinaire de la peine (art. 60 § 2 point 1 c.pen.) ou 
non-lieu conditionnel de la procedure (art. 66 § 3 c.pen.). 

S'agissant des affaires poursuivies sur une accusation publique (quant 
aux affaires fondees sur une accusation privee - v. paragraphe I, Con-
ciliation, point 6), le code de procedure penale prevoit ä l 'art. 320 
Institution de mediation en proces penal. La mediation a alors un carac-
tere facultatif et eile designe une communication entre le suspect et la 
victime, en dehors de la procedure penale. Cette communication intervient 
au cours d'une procedure d'instruction; eile est dirigee par un troisieme 
sujet et liee a l'intention de l'accusateur de faire une demande bien 
concrete. L'intervention en vue du non-lieu conditionnel de la procedure 
(art. 336 c.p.pen.) en est un exemple dans la mesure oü si une entente 
a lieu, il est possible d'appliquer ce non-lieu aux delits assortis d'une 
peine de privation de liberte pour moins que 5 ans (normalement, pour 
moins que 3 ans, art. 66 § 2 et 3 c.pen.). D'autres exemples: une requete 
postulant la condamnation de l'accuse sans audience et de lui infliger une 
peine en appliquant son attenuation extraordinaire, une requete visant 
ä une renonciation a infliger la peine ou au sursis a l'execution de la 
peine (art. 335 c.p.pen.)19. La mediation ne peut se produire que sur 
['initiative du procureur ou du tribunal, les deux parties y consentant, ou 
sur l'initiative des parties elles-memes (art. 320 § 1 c.p.pen.). Le consen-
tement des parties doit apparaitre dans un proces-verbal s'il est donne 
oralement, ou il doit etre etabli par ecrit. La decision de soumettre 
l'affaire au mediateur est prise toujours sous forme d'arret, soit par le 
procureur au cours de la procedure d'instruction, soit par le juge. L'arret 
doit preciser les delais pour la mediation. 

18 E. B i e n k o w s k a , Mediacja i porozumienie sie oskarzonego z pokrzywdzonym w nowej 
kodyfikacji karnej [La mediation et l'entente entre l'accuse et la victime en nouvelle codification 
penale], «Jurysta» 1998, n° 1, p. 3. 

19 T. G r z e g or czyk , op. cit., p. 627-629, 666. 
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Dans son reglement du 14 aoüt 1998, le Ministre de la Justice 
les exigences ä l'egard des institutions et des personnes qui ont droit \ 
faire une mediation, l'etendue et les conditions de la disponibilite du dossi 
de l'affaire pour eil es, ainsi que les regles et les modalites de i'etablissemeQt 

du rapport final sur le deroulement et sur les effets de la procedura £ 
mediation20. II s'agit dans cet acte des institutions dont les täches statuair^? 
concernent: la resocialisation, protection de l'interet social, protection d'mj-
interet personnel important, ainsi que la protection de la liberte et dej 
droits de l'homme. En cas d'une Institution, la procedure de mediation 
realisee en son nom par son representant muni d'un pouvoir ecrit. On 
egalement confier une mediation ä une per sonne digne de confiance qi 
a une nationalite polonaise et qui jouit de tous les droits civils et civiques" 
qui a 26 ans revolus, n'a pas ete condamnee pour un delit et qui possede • 
une experience de vie appropriee et de competences requises pour regiert 
les conflits, particulierement dans les domaines de la psychologie, pedagogie 
sociologie, resocialisation ou de droit. La cour d'appel tient une liste des 
institutions et des personnes dignes de confiance, autorisees ä faire une 
procedure de mediation (mediateurs). Le president du tribunal fait inscrire 
a cette liste l'institution ou la personne qui se declare prete a realiser une 
procedure de mediation. Le mediateur ne peut pas etre une persoine 
professionnellement active en metier de: magistrat, procureur (stagiaires 
y compris), ainsi que toute autre personne employee au tribunal, au parquet 
ou en d'autres institutions qui poursuivent et penalisent les delits: avoeat. 
conseiller juridique, notaire et stagiaires, fonetionnaires du Service penitentiairc, 
ainsi qu'assesseur judiciaire. Une fois la procedure terminee, le mediateur 
dresse un rapport ecrit dont le point essentiel est de preciser si un reglement 
amiable a ete conclu ou non. 

Si au cours de Pinstruction, seule une mediation puisse intervenir, c'est j 
qu'en phase de la procedure judiciaire, au stade du contröle prealable de 
l'acte d'accusation, le tribunal peut avoir recours, pour les memes motifs, 
soit a la mediation (art. 339 § 4 c.p.pen.), soit a l'entente des parties (art 
341 § 3 c.p.pen.). Toutefois, au cours du proces lui-meme et de la pronon-
ciation du jugement, le tribunal ne peut s'appuyer que sur l'entente des 
parties (art. 414 § 4 et 5 c.p.pen.). 

La loi du 26 octobre 1982 sur la procedure applicable aux affaires des 
mineurs21 regle les mesures pour prevenir et combattre la demoralisation des 
personnes qui n'ont pas de 18 ans revolus, la procedure dans les affaires 
concernant les actes punissables par rapport aux personnes qui ont fait un f 
tel acte ayant entre 13 ans revolus et avant 17 ans revolus, l'applicaiion | 

20 J. des L. n° 111, texte n° 701. 
21 J. des L. n° 35, texte n° 228 modif. 
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ces tnesures d'education ou de coercition aux personnes concernees par 
it-es mais pour une duree qui n'est pas superieure ä leur 21 ans revolus 

f 1 § 1 de la loi citee). A chaque stade de la procedure, le tribunal de 
la farnille peut, sur l'initiative du mineur ou de la victime, transmettre 
l'affaire ä une Institution ou a une personne digne de confiance pour mettre 
eil oeuvre une procedure de mediation. Le Ministre de la Justice a re<?u le 
mafldat pour determiner, par voie d'un reglement, les regles et modalites 
«recises du deroulement de la mediation, les contraintes imposees aux 
institutions et aux personnes autorisees ä faire une mediation, la fa<?on de 
j-epertorier ces organismes et personnes, ainsi que les formations pour 
mediateurs, l'etendue et les conditions de la disponibilite du dossier de 
l'affaire, la forme et le contenu du rapport sur le deroulement et sur les 
resultats de la procedure de mediation, tout en gardant en vue le röle 
educatif de la procedure de mediation, l'interet de la victime, bon gre et 
xonf ident ia l i te d e la mediation, ainsi que le professionnalisme et l'impartialite 
du mediateur (art. 3a de la loi citee, annexe le 29 janvier 2001)22. En 
reaüsant ce mandat, le Ministre a publie le reglement du 18 mai 2001 sur 
ja procedure de mediation se rapportant aux mineurs23. Les prineipes, le 
mode de realisation de la mediation ainsi que les exigences vis-ä-vis des 
mediateurs et la procedure de mediation, sont similaires aux dispositions 

du Ministre mentionnees ci-dessus. 
La loi du 13 octobre 1995 - Droit de chasse24, decrit la procedure en 

matiere de dommages dits de chasse. Ce sont les dommages, faits en 
cultures et produits agricoles par les sangliers, cerfs, daims et biches, ainsi 
que les dommages faits au cours de la chasse (art. 46 de la loi citee). En 
cas oü un litige survient entre le proprietaire ou possesseur d'un terrain et 
son teneur en bail ou administrateur d'un district de chasse a propos du 
montant de recompense pour les dommages de chasse, les parties peuvent 
s'adresser ä l'organe de la commune competent, eu egard du lieu du 
dommage et l'inviter ä mediatiser en vue d'un reglement amiable du litige 
(art, 47 al. 2 de la loi citee). L'intention du legislateur en cette occurrence 
est de reduire le nombre d'affaires adressees au tribunal et d'accelerer les 
reglements des litiges. La precision fait pourtant defaut dans cet acte, tant 
s'agissant de la procedure de mediation elle-meme, que d'effets produits 
par la tr ans actio n conclue. Comme ce n'est pas une transaction judiciaire, 
eile n'a pas de valeur d'un titre d'execution. Or, en cas d'une inexecution 
de ses dispositions, il est necessaire d'introduire une demande initiale en justice. 

22 J. des L. de 2000, n° 92, texte n° 1010. 
23 J. des L. de 2001, n° 56, texte n° 591. 
24 J. des L. n° 147, texte n° 713. 
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Regles contraignantes et regles dispositives 
dans le droit des societes en Pologne 

Le droit commercial polonais est entre en XXIcmc siecle avec une grande 
reforme de droit des societes. 
f Le code commercial de 1934 a ete remplace par le code des societes 
comroerciales applicable a partir de l'an 2001. Le nouveau code a introduit 
les nouvelles formes des societes comme la societe professionnelle des 
partenaires uniquement pour la profession liberale et la societe en commandite 
par actions, les deux jusqu'ä lors inexistantes en droit polonais. 

Parmi les societes commerciales polonaises nous trouvons actuellement 
la societe en nom collectif, societe en comandite simple et en comandite 
par actions, societe ä responsabilite limitee et la societe par actions. En 
debors du code des societes est reste la societe civile reglee par le code 
civil polonais. 

Le nouveau code est entre en vigeur le 1er janvier 2001!. Certaines mesures 
du nouveau code, surtout Celles concernant l'inscription du capital, ne seront 
qu'exigees durant 5 ans ä partir de la date d'entree en vigeur. Le Tresor d'Etat 
en tant que l'investisseur est restee privilegie jusqu'au 31 decembre 20042. 

1. Le droit commercial - lex specialis par rapport au code civil. 
La division qui ne separe pas 

La discussion sur l'autonomie du droit commercial par rapport au droit 
civil a ete resolue pour le moment en faveur de la conception de l'union 

1 Dz.U. 2000, nB 94, pos. 1037. 
2 L'art. 625 § 1 du code des societes commerciales. 
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des deux3. Le nouveau code des societes commerciales en matierf 
accords de societes est lie avec le code civil. L'article 2 du code des socle 
precise que si la nature de la societe commerciale pennet, les normes 
code civil sont applicables aux societes commerciales en l'occurance. 

Bien que la conception contractuelle de la societe reste encore app{ 
dans l'article 3 du code des societes, la societe commerciale est plus .qt 
contrat, une institution. 

La societe par actions peut etre creee par une ou plusieures person 
En revanche une societe unipersonnele ä responasabilite limitee ne peut 
creer de societe unipersonnelle par actions4. 

Le capital social minimum est fixe ä 500 000 zloty, la valeur nomi 
de 1'action est minimum de 1 zloty5. 

2. Les diverses formes des societes par actions 

La societe par actions est une societe des capitaux, dont il s'agit d\it§|§ 
placement financier ä risque limite. ff; 

La societe par actions peut fonctionner soit sous forme de la societe 
privee (societe fermee) soit la societe publique - avec appel public 
ä l'epargne. 

La societe privee est caracterisee par un nombre restraint des actionnaircs. 
les actions exclusivement nominatives et souvent difficilement negociables. !a 
participation acitive des actionnaires dans la gestion de la societe. En outre, ; 
le Statut prevoit pour une teile societe un fort controle de la part des 
actionnaires. 

Les regles des societes avec appel public ä l'epargne sont dans la plupart 
des cas des regles contraignantes souvent sanctionnees penalement. 

Par exemple l'appel public ä l'epargne sans visa de la Comission des 
Bourses et des Valeurs (CBV) est puni de paiement d'une amende de 1 min 
des zlotys et/ou de deux ans d'emprisonnement6. 

3 J. F r a c k o w i a k, O koniecznosci dalszych zmian prawa cywilnego szczegölnie w odniesienm 
do podmiotöw i umöw w obrocie gospodarczym, PPH 1999, n° 3; K. K r u c z a l a k , Prawo 
handlowe. Zarys wykiadu, Warszawa 1997; J. O k o l s k i (red.), Prawo handlowe, Warszawa 
1999; J. O k o l s k i , W. O p a l s k i , Reforma kodeksu cywilnego a prawo handlowe, «Studia, 
Iuridica» 1994, XXI; M. S a f j a n , Umowy nienazwane z obrotem gospodarczym jako najwyisza 
kategoria czynnosci handlowych, PPH 1998, n° 2. 

* L'axt. 301 § 1 du code des societes commerciales. 
5 L'art. 308 § 1 et 2 du code des societes commerciales. 
6 L'art. 165 de la loi sur le marche public des valeurs mobiliares, Dz.U. 118 de 1997, 

avec amendements ulterieurs. 

e dans les autres pays l'admission ä la cote officielle est soumise 

les contraignantes. 
. c e s regies l'entree des societes sur le marche public exige l'etab-

•nt de plusieurs documents (financiares, legaux, d'information). Seu-
apres avoir suivi la procedure devant la CBV, la societe peut devenir 

,ciete du marche public. L'entree sur le marche secondaire exige aussi 
tcion de l'accord, en dehors d'autres demarches formelles, l'accord du 
leü Boursier de Surveillance. 
'entree sur les troix segments du marche public impose les conditions 

ites. Par exemple le capital social pour les societes au premier 
ehe s'eleve ä 7 min zlotys, au deuxieme 3 min zlotys. Le troisieme 
aent est un marche libre. En outre la valeur des actions introduites sur 

Je premier marche doit etre plus importante que 4 min zlotys et la valeur 
comptable de la societe doit etre aussi importante7. 

p a n ö i d'autres la societe qui demande l'admission de ses titres au 
marche public prend Tengagement sur la publicite des informations sur eile 
et les normes qui couvrent cette obligeance sont imperatives sans doute. 
E t e reglement du fonctionnemet de la cote officielle releve du droit 
administratif dont les organes d'administration jouent le pouvoir le plus 
contraignant. 

Les exigeances de procedure et des frais ä l'egard de societes cotees 
sont une des raisons qui poussent certaines societes a se retirer du marche 

; officiel. 
r ; Lorsqu'une societe decide de sauvegarder l'aspect de la societe privee 
et en meme temps etre cotee sur le marche public ceci est possible et la 
doctrine considere une teile societe comme une societe privee cotee8. 

La liberte de choix de la forme des societes se trouve restrainte lorsqu'il 
s'agit de l'activite bancaire, compagnies d'assurances dont le status est different. 
La forme obligatoire des societes touche aussi l'audiovisuel public, les fonds 
nationaux d'investissement, communication telephonique, l'organisation du 
sport professionnel (sans toutefois des associations sportives), la gestion des 
ports fluviaux ayant interet national. Les intermediäres financiers sur le marche 
public, la bourse, la societe de compensation des valeurs mobiliaires ou les 
societes de gestion des fonds de retraite doivent se revetir de la societe par 
actions. Certaines contraintes peuvent etre allegees mais elles dependent de la 
qualification de l'activite mais certainement elles doivent etre prevues par la loi. 
L'exemple constituent les banques lesquelles peuvent en dehors de la S.A. se 
munir de la forme d'une cooperative ou d'une societe etatique, 

7 Le Reglement de la Bourse des Valeurs § 4. 
8 A. S z a j k o w s k i , Prawo spölek handlowych, Warszawa 1995, p. 322; A. W. W i s -

niewski , Prawo spölek, Podr^cznik prakiyczny, vol. 3, Spölka akcyjna, Warszawa 1993, p. 31. 
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Generalement lorsqu'une regle touche une activite quasi monopoliS£e 
protegee par l'etat une teile activite ne connait pas de forme altem-n0^ 
d'existence, i 

Certaines limites d'activite sont presentees dans la loi sur 1'activQ 
economique9. Bien que le nombre d'activites reglementees ait ete reduitV 
reste neamoins huit activites dont l'exercice exige une licence. 

La diminution des activites reglementees n'exclue pas de possibilite fl] 
demander un accord a l'administration. 1 

Les autres limitations relevent des regulations contre la concurrenc? 
deloyale10, les regulations sur les entreprises etatiques11, l'emploi ä [ a | 
fonction publique12, fonction des collectivites locales13, protection conire b 
monopolisation du marche14, ou les limitations liees ä la profession liberale15« 

3. Le fonctionnement de la societe anonyme est regle par les f 
dispostions imperatives. Les limites de la liberte en matiere de * 

des societes 

Regles contraignantes et regles dispositives dans le droi t - 115 

L'autonomie des parties se trouve reduite non seulement par le domaine 
propre des regles du droit positif mais aussi les bonnes moeurs et la natura 
de la societe. 

Les normes dispositives ne peuvent pas expressement ou indirectemeat 
limiter l'autonomie de la volonte des parties, les actionnaires en -Mm. 
curence. > 

Les limites de la liberte des actionnaires-fondateurs sont basees sur les; 
relations primordiales liant les parties-fondateurs. Ces limites de la liberte 
contractuelle dans la creation d'une S.A. ne sont pas contradictoires avec 
l'art. 3531 du code civil polonais. Dans cet article est exprime le principe 
de liberte dans la creation des relations entre les parties, sauf lorsque ;c 
contenu et l'objet des accords ne peuvent etre contradictoires aux relations 
juridiques, contre la loi et les regles de cohabitation sociale. 

y Dz 
lü Dz 
11 Dz 
12 Dz. 
" Dz. 

et 578. 
14 Dz. 
15 Par 

ulterieurs; 
ulterieurs; 

,U. 1999, n° 101, pos. 1178. 
U. 1993, n° 47, pos. 211, avec amendements ulterieurs. 
U. 1991, n° 18, pos. 80, avec amendements ulterieurs. 
U. 1997, nD 106, pos. 679, avec amendements ulterieiurs. 

U. 1996, n° 13, pos. 74, avec amendements ulterieurs; Dz.U. 1998, n° 91, pos. 576 

U. 1997, n° 49, pos. 318, avec amendements ulterieurs. 
ex. Usiawa o Sqdzie Najwyzszym, Dz.U. 1994, n° 13, pos. 48, avec amendements 

loi Prawo ustroju sqdöw powszechnych, Dz.U. 1994, n° 7, pos. 25, avec amendements 
loi Prawo o adwokaturze, Dz.U. n" 16, pos. 124, avec amendements ulterieurs. 

La doctrine sur la liberte en matiere de droit des societes est partagee. 
certains auteurs la liberte ne s'arrete pas seulement la ou la loi le 

et expressement1 6 . Une autre partie de la doctrine pense que la liberte 
^rractuelle en matiere des societes par actions s'arrete au moment quand 
c jQ; j'interdit17. Bien dans cette conception le Statut s'avere la source de 
la Joi P o u r P a r ^ e s - Cette conception est toutefois critiqee car les raisons 
£co'nomjques vont prevaloir et sont souvent exigeantes ainsi elles poussent 
les parties ä une teile regulation. 

Le nouveau code des societes assouplie certaines regle notamment quand 
ä l 'enregistrement des societes. Le juge au registre de commerce ne peut 
pas rejetter la demande d'enregistrement de la societe (art. 317 § 2) a cause 
de manquements insignificatifs lesquels ne sont pas contraires a l'interet de 
ia SOciete ou l'interet public et en plus les frais de reparation d'une teile 
non conformite seraient incomparativement importantes. 

En outre, la limitation de la liberte contractuelle petrifle la pratique de 
creation des statuts. Une limitation trop importante fraine l'innovation 
tellcment importante pour les societes des capitaux. Priver des societes de 
qette liberte les expose aux inegalites dans la concurrence mondiale ou les 
effets de la globalisation du marche. 

La liberte contractuelle conditionnee par le legislateur et son accord 
seraient trop limitee. La position du legislateur polonais devient dans le 
oouveau code, assez soupple surtout par rapport a l'ancien code de commerce. 

4. L'ordre public 

L'ordre public dans sa conception large englobe les regles imperatives 
(ius cogens). La presence d'une clause contraire a une teile regle d'ordre 
public est sanetionnee mais en tout cas il est impossible de s'en prevaloir. 

La definition de l'ordre public est neamoins vague car les contours 
exaets de l'ordre public ne sont jamais certains, sa teneur est changeante 
et seulement les grands axes de l'ordre public sont immuables. 

II convient seulement mentionner qu'en matiere de societes par actions 
l'ordre public de protection protege les actionnaires minoritaires, protege 
les actionnaires dans les memes circonstances. 

L'ordre public de direction touche les interets collectifs, la confiance 
dans la creation de la societe dans la bonne et due forme. 

16 A. K i d y b a , J. M o j a k , R. S k u b i s z , Prawo spölek, Zarys, Warszawa 1999, p. 154. 
17 S. S o l t y s i n s k i , A. S z a j k o w s k i , J. S z w a j a , Kodeks handlowy. Komentarz, vol. 2, 

Warszawa 1999, p. 19. 
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Les mesures administratives qui touchent tant la loi de finances, ri • 
du travail et de la securite sociale s'appliquent ä toutes les societes par actin/ 

Les principes consideres dans la societe par actions s'appliquent ä' j 
souscription du capital qui doit etre effective, reelle. La protection ^ 
interets justifies des creanciers doit etre respectee. Le principe de la n0äJ 

responsabilite personnelle des actionnaires reste garde. Les actionnalre» 
doivent apporter reellem ent une valeur au patrimoine de la societe. 

Le conflit entre la liberte de contracter et l'associe faible qui n'a pjf I 
droit de contracter reste neamoins non resolu en droit positif. J 

Le conflit entre les interets du directoire et les interets des actionnaires doi| 
se negocier au fil de l'existence de la societe. Le modele de la societe avec les 
fonctions adaptees ä la vie financiere reste encore a elaborer en pratique 

5. L'accord sur la creatlon des societes 

Le nouveau code des societes definit l'accord de la societe dans l'article 3. 
Conformement a cet article la societe est un accord dans lequel fei 
actionnaires et les associee sont obliges de realiser leur objectif commur: 
a travers la Constitution des apports et si l'accord ou le Statut le prevoit, 
a travers leur collaboration de la fa^on prevue. 

L'affectio societatis suppose que les associes collaborent de fagon prevue \ 
ainsi que dans l'interets communs des associes. 

5.1. Le caractere contractuel de l'accord de Constitution de la societe 
par actions 

L'accord de Constitution de la societe par actions doit il etre considere 
comme un contrat du droit civil? Cette question a ete l'objet de nombreuses 
discussions. 

Les questions non resolues definitivement concernent la qualification 
juridique du Statut ou alors le caractere de l'accord de Constitution de la 
societe anonyme (est un accord sur 1'Organisation, l'accord complexe etc.)» 

La qualification de l'accord constitutif de la S.A. met en peril l'application 
du code civil a l'accord. II s'agit dans cette Situation des normes du code 
civil telles que l'art. 59, 70, 76, 103, 3571, 387, 391, 393, 473, 483, 494 du 
code des societes. 

L'application du code civil ne donne toutefois pas de reponse est - cc 
qu'avec le moment de la Constitution de la societe, l'accord de Constitution 
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•-st plus obligatoire o u a ^ o r s ^ e s t transforme dans une autre relation 
"uridique entre les associes. L'article 3 du code des societes donne un 

CTUrnent supplementaire a ceux qui soulignent que l'organisation teile que 
la"sA. est l'accord introduit dans le Statut. 

La construction de l'accord de societe est speeifique. L'accord est 
afferent d'un simple contrat en droit civil dans la mesure ou son changement 
n'exige pas de consentement unanime des contractants, surtout des actionnaires 
qui n'ont pas ete d'accord avec le changement. Malgre leur desaccord le 
ßouvel accord lie les actionnaires. D'autre part les actionnaires qui achetent 
les actions au marche secondaire ne declarent pas leur accord avec les 
st ipulat ion du statut (comme pour les fondateurs de la societe). 

lien avec le contractuel assure au mieux la protection des interets 
des investisseurs et soutient la securite du marche. 

En plus, le changement du contenu de Paccord de la societe avec la 
majorite des voies des associes est accepte pour les societes n'ayant pas de 
peronnalite juridique dont le caractere contractuel n'evoque pas d'hesitations. 

L'acces ä l'accord de societe par achat des actions rappelle l'accord 
d'adhesion connu en droit des contrats. 

Les differents concepts de societe montrent une richesse des points de 
vue. La societe n'est seulement pas situee entre le contrat et l'institution. 
Elle est aussi une entreprise, l'institution du point de vue du droit adminis-
trätif- La societe est aussi un placement pour l'investisseur. Chacune de ces 
categories peut etre verifiee et connait les limites. La S.A. est aussi 
l'institution c.a.d. l'organisme cree et fonetionnant selon une Constitution 
legale (regles imperatives) dotee de la personnalite morale apres l'accomp-
lissement des formalites comme l'immatriculation au registre de commerce 
et registre national de commerce (ce dernier ä partir de 1.01.2001). La 
societe par actions est strueturee par la loi, les organes de la societe sont 
fixes par la loi. 

Des procedures de gestion, decisions sont etablies par la loi. La societe 
garde un aspect contractuel meme apres Timmatriculation. Certaine liberte 
dans le contenu du statut est marquee par exemple dans la possibilite des 
accords extracontractuels. 

La duree de l'application des regles contractuelles est aussi importante. 
Elles sont applicables apres l'acquisition de la personnalite morale d'une 
S.A. Sinon, il est impossible d'appliquer les penalites aux associes ä cause 
de non accomplissement de leur obligations par exemple de liberer les 
apports soit la non execution d'obligations non pecuniaires incombant sur 
ces associes. 

D'autre part, la theorie contractuelle d'une S.A. est confirmee par les 
possibiiites d'introduir dans le Statut des clauses compromissoires. Une teile 
clause apres l'immatriculation serait contraire ä la loi si on n'aeeepte pas 
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de la conception contractuelle de l'accord de la societe. L 'accord de soci 
a pour objectif de creer une Organisation dotee de la personnalite juridiq 
S.A. en tant qu'une Organisation n'est pas creee par tr ans form ation 0 
l'accord contractuel en personnalite morale. 

S.A. est constitue comme la consequence du choix des organes * 
L'organisation de la societe est soutenue par les comites de l'entreprise, <yl 
employes, 1'organigramme de l'entreprise. 

L'accord de societe a pour l'objectif de creer une Organisation dotee de: 

la personnalite juridique. La S.A. n'est pas creee de la transformation de ® 
l'accord contractuel en personne morale. 

La Constitution d'une S.A. par un accord n'est pas complete car l'accord ' 
sert seulement de base ä la creation d'une certaine Organisation d ' i i ß ^ 
personne morale. La conception contractuelle en eile meme n'aurait pagl 
suffi ä la caracteristique d'une S.A. II lui faut ajouter l'aspect de la societe 
en tant que l'entreprise, institution, per sonne morale, placement, lieu de 
travail, Organisation et enfin le contribuable, tenant la comptabilite correcte. 

5.2. L'accord de la creation de la societe anonyme 

L'accord constitutif de la societe est compose du Statut et de l'accord 
des associes sur le contenu du Statut et l'attribution des actions presentc 
certains traits d'un accord multilateral. L'accord sur la creation de la; 
societe doit etre etabli sous forme notariee. Apres le fondement d'un accord» 
de societe, une societe en Organisation est creee (une societe creee de fait 
en droit fran?ais). Statut est la plus importante partie de l'accord constitutif 
de la societe. Tout seul est considere comme un accord d'Organisation ; 
(Organisationsvertrag)18. Certains auteurs en Pologne preconisent que le -
Statut est proche au contrat du droit civil19. 

Selon S. Namitkiewicz le Statut est l'ensemble des regles dont doit se 
guider la societe mais selon cet auteur le Statut n'a pas de valeur de la loi 
positive entre les associes20. 

A. W. Wisniewski trouve que le Statut n'a veritablement pas de caractere 
d'un contrat, A partir de sa force obligatoire il constitue une partie de ; 

l'accord en societe, independamment du fait qu'il y a un accord de creation 
de societe ou seulement plusieurs offres et acceptations21. Sans hesitations 
le Statut est obligatoire a partir de la creation de l'accord de societe - des 
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18 Ibidem, p. 63. 
S. J a n c z e w s k i , Prawo handlowe, wekslowe i czekowe, Warszawa 1974, pp. 190, 198-199. 

20 J. N a m i t k i e w i c z , Podr^cznik prawa handlowego, Warszawa 1922* 
21 A. W. W i s n i e w s k i , op. cit., p. 36. 

de v o l o n t e presentes par les associes c.ä.d. l ' a r t . 313 § du code 

j societes. 
S. Soltysiriski - le Statut constitue un accord de l'organisation 

M f c ü e societe, il prepare la creation d'un accord de societe selon la creation 
Ä^Göniptexe P a r plusieurs actes de volonte22. Le Statut ne commence pas 
ÄKlier les parties qu'apres l'immatriculation de la societe, Bien que selon 

certains auteurs le Statut commence sa force obligatoire ä partir de la 
signature par les associes23. 

Apres rimmatriculation de la societe, les fondateurs sont obiiges de 
respccter les stipulations du Statut, bien que le Statut peut etre change avec 
ie consentement des associes. Les actionnaires contrairement aux fondateurs 
ne vSont pas obiiges de presenter leur accord avec les stipualtions du Statut. 

6. Le contenu du Statut 

Les statuts doivent etre etablis par ecrit, et contenir un minimum de 
mentions (objet, denomination etc.). Le Statut doit etre signe par le notaire 
(Statut notarie). 

Le Statut contient obligatoirement la denomination sociale, l'objet social, 
ja duree pour laquelle la societe a ete constituee (si cette duree n'est pas 
mdeterminee), le montant du capital social et les sommes versees avant 
fenregistrement pour la couverture du capital social24. 

En outre, selon l'art. 304 du code des societes, le Statut doit contenir 
Ja valeur nominale des actions avec mention si elles sont au porteur ou 
nomianatives. Le Statut bien evidement doit contenir le nombre d'actions 
avec les droits lies aux actions, les noms et prenoms soit la denomination 
sociale des fondateurs. 

Parmi les mentions obligatoires du Statut il y a aussi le nombre des 
tnembres des personnes ayant droit de nommer les organes de la societe. 

Les fondateurs doivent aussi preciser le montant des frais lies ä la 
creation de la societe jusqu'au jour de la Constitution de la societe. Lorsque 
la societe veut publier ses donnees officielles en dehors du Bulletin des 
Annonces Juridiques et Commerciales eile doit aussi l'indiquer dans le S ta tu t . 

En consequence de la non opposabilite ä la societe, le Statut doit 
contenir les informations suivantes: le nombre et genre des participations 

22 Kodeks spölek handlowych, z wprowadzeniem S. Soltysinskiego, Instytut Rozwoju Biznesu, 
Centrum Prywatyzacji, Warszawa 2000. 

23 A. W. W i s n i e w s k i , op. cit. 
24 L'art. 304 du code des societes commerciales. 
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aux benefices soit les participations au partage du patrimoine de la s 
en l'occurence lors de sa liquidation. Les autres mentions obligatou 
meme valeur sont les suivantes: les obligations personnelles non pecm 
incombant sur les associes, les conditions de l'amortissement des acl 
les clauses d'inalienabilite, les droits personnels attribues aux associes. 

La liberte statutaire des associes est expressement introduite dans 
nouvelle loi (l'art. 304 § 3 du code). Selon cette stipulation le Statut pe 

etre regle differamment lorsque la loi le permet. 
Le Statut peut aussi contenir les stipulations supplementaires ä conditio! 

que ces stipulations ne soient pas contraires avec la nature de la societi 
ou avec les bonnes moeurs. Ainsi la loi prevoit dejä une regulatio 
complete du contenu du Statut. 

Les regles du fonctionnement des S.A. ont le caractere contraignant 
suppletif ou semiimperatif lorsque les normes indiquent seulement le minimui&; 
des contraintes. A cause de l'interet public et la protection des interets dtis^K 
actionnaires, les regulations du code des societes et les autres Iois qui 1 
concernent la societe par actions ont souvent le caractere des normes f. 
semiimperatives. 

En toute evidence, la creation de la societe est soumise aux regles 
a caractere imperatif. 

Dans cette optique l'avis d'insertion dans le Journal d'Annonces Legales 
et Commerciales est aussi obligatoire tout comme l'immatriculation au 
registre des societes commerciales et au registre national. 

L'effet d'immatriculation constitue l'acquisition de la personnalite morale 
ä dater de l'inscription. Le registre central a ete introduit au droit polonais; 
ä partir du 1.01.2001. II remplie deux fonctions. La premiere est d'informer,; 
la deuxieme de legaliser les acivites commerciales ou autres. Tout le monde 
a droit d'acces au registre. Autrement dit le droit d'acces a l'egard des 
societes commerciales est illimite. 

Les donnes dans le registre n'ont pas a etre supprimees et les exceptions 
peuvent seulement relever de la loi. Pour le moment seulement les societes 
creees ä partir du 1.01.2001 sont obligatoirement inscrites au registre central, 

Les autres obligations incombant sur les societes concernent l'enregist-
rement ä la recette des impots. Cette Obligation formelle doit etre effectuee 
de suite apres la creation de la societe. L'inscription constitue le choix de 
la forme d'imposition de la societe par le contribuable. 

Sept jours apres l'immatriculation de la societe, eile doit etre immatriculee 
a la securite sociale, surtout quand il s'agit des personnes employees par 
la societe. Sur la base de la loi sur les statistiques publiques du 29.06.1995 
la societe doit avoir le numero d'identification statistique, necessaire 
ä l'identification de l'objet d'activite inclue dans le Statut et ensuite 
l'imposition par la TVA en consequence. 

conditions presentees plus haut sont contraignantes ä cause de leur 
p | ^ r e s j n e qua non pour Fexistance de la societe. Certaines mesures 
S ^ B e ö t un choix, mais ce choix concerne la forme et non le contenu. 

l Statut s'interprete quand ä son contenu, de la meme fagon a tout 
si son interpretation aurait ete differente selon le moment de la 

de la societe, les interets des associes fondateurs et des associes-actionnaires 
'alt ete probablement moins defendus. Les obligations, les droits des 
önnaires lesquels ne sont pas inclus dans le Statut relevent en dehors 
itatut aussi des lois, des regles coutumieres. 

7. Les accords extrastatutaires 

Souvent avant la creation de la societe par action, les actionnaires 
fondateurs et/ou les personnes tierces signent les contrats sur la fa^on de 
coordonner les relations entre eux. 

7.1. Le contenu de l'accord extrastatutaire 

" L'accord extrastatutaire peut concerner le contenu du futur Statut, la 
• eomposition du conseil de surveillance, le reglement des differents entre les 
associes, l'obligation d'augmentation du capital social dans l'avenir. 

Souvent les accords extrastatutaires precedent les Operations des fusions 
ou d'acquisition, soit la transformation de la societe. 

Parmi les accords extrastatutaires sont interdits les accords concernant la 
fa?on de voter pour ou contre le conseil de surveillance. 

Les accords de ce genre doivent se conformer ä la loi, aux regles de 
cohabitation sociale, ä la nature de la societe. Ces accords ne peuvent servir 
aux Operations de contourner les regles imperatives (art. 58 du code civil 
polonais). Ceci concerne egalement l'act lui-meme ainsi que le but de l'act. 

Les associes sont libres d'introduir les differents droits et obligations 
a respecter. Les obligations pecuniaires des actionnaires sont seulement liees 
surtout aux paiement des actions, Les obligations personnelles peuvent etre 
Hees aux actionnaires nominatifs. Dans ce cas il s'agit des obligations non 
pecuniares repetitives a l'egard de la societe. Une autre Obligation pecuniare 
p.ex. de rendre les sommes, peut etre prevue dans le Statut lorsque l'associe 
a obtenu les sommes non dues de la part de la societe (par ex. les actions 
irregulierement acquises)25. 

25 M. A l l e r h a n d , Kodeks handlowy. Kornetttarz, vol. 3, Spölka akcyjna, Bielsko-Biala, 
d'apres ed.: Lwow 1935. 
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Une autre Obligation cette fois non prevue par le code est 1' 
de participer a Paugmentation du capital apres l'accord de Tassertible 
actionnaires. Lesdites sommes reviennent aux associes soit plus tard 
les pertes de la societe. 

Le code prevoit une large liste des droits des associes. Parmi ces droft 
il y a les droits patrimoniaux et les autres (non materiels). En plüs 

droits ä la dividende. Les droits patrimoniaux constituent droits ai 
dividendes (meme prioritaires) et les droits au remboursement de 1 
au cas de la liquidation d'une societe (droit au partage du patrimo 
droit preferentiel de souscription, droit d'aliener les actions. 

Parmi les droits extrapatrimoniaux nous trouvons le droit de vote26 

actions ä vote plural sont attribuees aux actions nominatives (seulemen?-
a vote double avec certains exceptions touchant l 'Etat en tant q^i 
l'investisseur). II existent aussi les actions ä dividende prioritaire sans droir 
de vote. 

Le nouveu code restraint les priorites ä la dividende et aux droits de! 
vote. La meme loi prevoit aussi les nouveaux droits personnels ä caractere 
patrimonial soit extrapatrimonial par ex. le droits de nommer les membres 
des organes de la societe. Ces droits ne peuvent pas etre plus importants | 
que les priorites ordinaires attribuees aux actionnaires. i 

Les clauses d'inalienabilite des actions nominatives doivent etre mentionnfe | 
dans le contrat. Mais la redaction du code des societes laisse un doute sur \ 
l'interpretation dedites clauses a savoir est-ce que l'interdiction pure sans l 
exceptions d'inalienabilite des actions pour un ou deux ans constitue !a l 
pratique interdite de l'exclusion d'alienabilite. Elle peut alors constituer une = 
clause licite de limitation de la negociabilite des actions27. | 
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Ceci montre une diversite et la liberte 
Vaissees par le legislateur aux associes. La culture societaire 
. t un debat 'sur «corporate governance» mats a u s , i l « 

^inistration, de la bourse etc 
s iaissees par le legislat 

non au respect de ces regles. 
et la creation des organes A 

ö0Uveau code des societes est une legislation moderne. Tout n'est 
-flHjtraignant, les bons moeurs et la loyaute professionnelle s'averent 

importantes. Elles augmentent dans son ensemble la valeur de la 
ciete. La similitude et l'absence des regles dispositives en matiere des 
cieies laisserait la concurrence jouer sur 1'obscurite des differences. Une 

b a s e commune, transparente des societes par actions permet a la concurrence 
^ jouer sur le pied d'egalite. 

Le legislateur polonais depuis l'entree du systeme du libre marchc, est 
influence par les tendences, d'un cote d'introduir les nouvelles lois sur la 
liberte. II doit diminuer les methodes administratives dans les relations 
commerciales au profit des regulations civiles. De Fautre cote Teconomie 
trop laissee aux regles du mar che peut devenir chaotique. Les nouvelles 
economies libres doivent liberer les relations commerciales pour regier les 
relations restant l'heritage de l'administration etatique. 

Quand aux societes par actions le resultat mene actuellement ä l'clabo-
ration du code de deontologie des actionnaires tant pour le marche public 
que pour le marche prive. Le besoin d'une teile regulation de valeur plutöt 
coutumiere manifeste les differences entre les representants de la pratique, 

M 1. Weiss, Prawa wspölnikow spölki z o.o. i akcjonariuszy spölki akcyjnej, «Prawo 
spolek» 1997, n° 10, p. 2. 

27 A. Kidyba, J. Mojak, R. Skubisz, op. cit., p. 219. 
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Restrictions et contröle 
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internationale 

I. Problemes generaux 

1. Les bases juridiques du systeme economique en Pologne sont comprises 
dans la Constitution de la Republique de Pologne1. Conformement ä l'art. 

• 20 de la Constitution, le systeme economique de la Republique de Pologne 
est base sur l'economie de marche sociale, fondee sur la liberte d'activite 
economique, la propriete privee et solidarite, dialogue et Cooperation des 
partenaires sociaux. C'est une economie de marche oü le principe de la 
liberte d'activite economique est le plus important. Conformement a l'art. 
22 de la Constitution, les restrictions de cette liberte ne sont possibles qu'en 

jjf forme d'une loi et eu egard ä l'interet public important. 
Selon l'art. 5 de la loi Droit de l'activite economique qui comporte la 

confirmation du principe de la liberte d'activite economique et sa conc-
retisation, chacun est libre d'entreprendre et realiser une activite economique, 
ä droits egaux et dans les conditions prevues par la loi2. Vu l'objet et le 
but du rapport, il faut attacher une grande importantce ä la reglementation 
des principes sur lesquels est fondee l'activite economique. Ce sont: a) liberte 
d'activite economique, b) egalite des droits d'entrepreneurs, c) respect des 
conditions definies par la loi, d) concurrence honnete, respect des bonnes 
moeurs et de l'interet des consommateurs. 

1 Votee par l'Assemblee Nationale le 2 avril 1997, approuvee par le Peuple en referendum 
Je 25 mai 1997, signee par le President le 16 juiUet 1997, mise en vigueur le 17 octobre 1997. 
J.O. de 1997, n° 78, position 483. 

2 Loi du 19 novembre 1999, J.O. de 1999, n° 101, pos. 1178. 
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Par principe, chaque sujet de droit peut entreprendre et realiser 
activite economique dans le domaine et a l'echelle dont il decide tout m® 
Le principe de la liberte d'activite economique n'a pas de caractere absJS 
L'article 22 precite de la Constitution presente les bases pour la restreiijS 
Cette restriction ne peut etre introduite qu'en forme d'une loi et d a n 3 
cas oü c'est justifie par un interet public important (securite publinfl 
protection de la vie et de la sante, protection de la propriete et d'autfl; 
droits patrimoniaux, protection de la concurrence ou des droits de eilt 
sommateurs). Les restrictions de la liberte d'activite dans les domaiili 
definis seront l'objet d'analyse du point I 1 du rapport. ..tilg 

L'entreprise et la realisation de l'activite economique se fait a drofl 
egaux. Le principe de l'egalite a deux aspects: interieur et exterieur. to! 
premier signifie que les entrepreneurs polonais sont egaux dans le choix de 
la forme juridique et d'Organisation de leur entreprise, dans les obligations 
juridiques ä caractere administrativ obligations d'assurance, capacite de 
credit, capacite de s'obliger par la lettre de change, capacite de faillite 
capacite de passer un accord ainsi que dans le domaine des impöts. II faU» 
y ajouter l'egalite des entrepreneurs sans egard a la forme de propriete 
(privee, etatique ou communale). L'aspect exterieur se manifeste par trois 
principes d'entreprendre et realiser l'activite par les personnes etrangeres: 
1) les citoyens des pays etrangers ayant obtenu l'autorisation de s'installer 
en Pologne profitent des memes droits que les citoyens polonais, 2) les 
personnes etrangeres etant domiciliees ou ayant siege a l'etranger, ont - surf 
la base du principe de reciprocite assuree par les Conventions internationales 
- les memes droits que les entrepreneurs installes en Pologne, 3) faute de 
Convention assurant la reciprocite, les personnes etrangeres peuvent entrep-
rendre et realiser une activite en forme de societe anonyme, societe a re-: 
sponsabilite limitee, societe en commandite simple ou societe en commandite 
par actions. 

Le fait d'entreprendre et realiser une activite economique exige que les 
conditions determinees par les dispositions legales soient observees. La plus 
importante est celle de se faire inscrire dans le registre des entrepreneurs 
qui fait partie du Registre Judiciaire National. D'autres concernent la 
protection de la vie et de la sante humaines, la protection de l'environncmcnt, 
l'obligation d'avoir les qualifications professionnelles convenables ainsi que 
les condition particulieres, si elles sont liees ä l'obtention d'une concession 
ou un agrement pour exercer une activite economique determinee. 

2. Le systeme economique est fonde sur le principe de la liberte 
d'activite economique et de la propriete privee, ce qui signifie que la 
concurrence est le principe fondamental de 1'Organisation du marche. 
L'Etat, en tant que l'institution exterieure par rapport ä l'economie du 
marche, influe sur les processus economiques, si c'est necessaire pour 

les objectifs sociaux lies aux processus economiques. On peut 
ft e n generalisant un peu, que les restrictions de la liberte d'activite 

"^miQue concernent plutöt le marche monetaire, de capitaux et de 
igp qUe le marche des marchandises. Sous reserve dont nous parlons 

le point II du rapport, le marche des entreprises est un marche 
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Ä ^ " n t r ö l e du respect des dispositions du droit de la concurrence par 

^ Ä u ^ revient aux comP6tences legales du President de O f f i c e 

la Concurrence et des Consommateurs qui prend aussi 
rf?pour prevenir les pratiques illegales ayant p o u r but de 

S r e la concurrence et des decisions concernant la concentraüon. Les 

;||||bu£iaux 
de droit commun statuent dans les affaires de la concurrence 
Certaines attributions sont aussi afferentes aux organisations 

p ö n a l e s et nationales dont le but statuaire est de proteger les interets 
ggr consommateurs ainsi que celles dont le but statuaire est de proteger 

les interets des entrepreneurs. 
3. La Pologne est membre de WTO et est associee ä la Communaute 

Europeenne et ses Etats membres par une union. En plus, eile a conclu les 
Conventions sur la creation de zone de commerce libre avec: les Republiques 
Tcheque, de Hongrie et de Slovaquie (CEFTA), la Norvege, la Suede et 
l'Islande (EFTA) ainsi qu'avec la Lithuanie, la Lettonie, l'Estonie, la Turquie 
et Lsrael. Cela influe evidemment sur le systeme economique. 

IM part du secteur publique dans le Produit National Brut est de 25%. 

II. Interventionnisme de l'Etat 

1. Les restrictions dans l'activite economique ont des formes differentes. 
En premier lieu, il faut mentionner les types d'activite economique qui 
appartiennent au monopole de l'Etat. Deuxiemement: les types d'activite 
dont l'entreprise et la realisation ex ige une concession ou un agrement. 

L'abandon du monopole de l'Etat a commence en Pologne en 1988. La 
privatisation et commercialisation des entreprises d'Etat dans les annees 
1990-2000 a abouti ä la Situation oü le monopole juridique de l'Etat est 
maintenu dans les domaines suivants: jeux de loterie, services de telecom-
munication internationaux, aeroports et, en partie, services de la poste. 

La reglementation de l'activite economique est basee sur deux formes 

juridiques: concession et agrement. 
La concession est requise pour pouvoir executer une activite economique 

dans le domaine de: a) recherche et reconnaissance des gisements de 
minerais, degagement des minerais, stockage de substances sans reservoirs 
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et stockage des dechets, b) production et commerce d'explosifs, armes 
munition ainsi que de materiel et technologie ä destination militaire ^ 
policiere, c) production, transformation, stockage, expedition, distribuii^ : 

et commerce des combustibles et energie, d) protection des personnes § 
des biens, e) transport aerien et prestation d'autres services aeriens n 
construction et exploitation des autoroutes payantes, g) gestion des lignes 
ferroviaires et realisation du transport ferroviaire, h) distribution des 
Emissions radiophoniques et televisees. 

L'introduction d'autres concessions dans l'activite economique ne p ^ 
avoir lieu que dans le cas oü c'est important pour la securite de l'Etat ou 
des citoyens ou eu egard a un interet public important. Ce n'est admissible 
que dans le cas oü cette activite ne peut etre pas executee librement ou 
sur agrement. En plus, cela necessite un changement de loi. 

L'etendue et les modalites de realisation d'une activite economique 
soumise ä une concession sont definies par les dispositions legales particulieres, 
concernant ce type d'activite. 

Les concessions sont accordees pour une duree determinee: de deu\ 
a cinquante ans. 

Dans le cas oü l'organe accordant la concession prevoit d'accorder un 
nombre determine de concessions, il est oblige d'annoncer la possibilite de 
l'obtenir dans le Journal Officiel Judiciaire et Economique et dans un 
quotidien a portee nationale. Dans la Situation oü plusieurs entrepreneurs 
aspirent ä la concession, on mene une seule procedure et dans son cadre 
est menee une procedure administrative. 

Accord d'une concession, refus de celle-ci, changement et retrait de 4 
celle-ci revient au ministre propre au domaine de l'activite economique 
concernee par cette concession et s'effectue par voie administrative. La J 
decision est attaquable. L'organe accordant la decision exerce envers 
l'entrepreneur ä qui il a accorde la concession, le contröle en ce qui 
concerne: la conformite de l'activite executee ä la concession accordee, le 
respect des conditions de l'activite concessionnee, la defense ou la securite 
de l'Etat, la protection de la securite et des biens personnels des citoyens 
ou un autre interet public important. Le retrait de concession ne peut avoit 
lieu que dans les cas enumeres. L'accord de la concession ou son changement 
necessite le paiement d'un droit de timbre. 

D'autres types d'activite economique peuvent etre exerces sur agrement, 
Contrairement au cas de la concession, le Droit de l'activite economique 
ne contient pas le catalogue des domaines qui necessitent un agrement. 
L'art. 27 de la loi susmentionnee renvoie aux dispositions des lois particulieres. 
Les types d'aetivites dont l'exercice exige un agrement sont plus nombreux 
que ceux qui exigent une concession, bien que leur nombre ait diminue 
apres l'entree en vigueur du Droit de l'activite economique. Ä titre d'exemple, 
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ouVons indiquer l'activite de: production, epurement, denaturation et 
Ö $ d r a t a t i o n de l'alcool ä partir d'un autre produit, production et 

jment des vodkas, production des produits de tabac, services de 
? cetives, services de courrier ainsi que services de poste a caractere 

; ? u f l j c'est-ä-dire le transport et la fourniture des lettres et lettres de 
Jalfiir ä plus de 2000 gramma du poids dans le circuit national et 
international, services de telecommunication hormi les communications 
internationales, production des produits pharmaceutiques et materiaux 
juedicaux, gestion des pharmacies a acces libre, des magasins pharmaceutiques 
en gros, des depöts de douane. 

Les lois qui reglementent ces types d'activite determinent les conditions 
indispensables ä son exercice, les modalites d'accorder un agrement, du 
refus d'agrement et du retrait d'agrement ainsi que l'organe charge de 
prendre des decisions dans ce domaine. Celui qui satisfait les conditions 
requises pour exercer cette activite a le droit de demander un agrement et 
l'organe decisif, apres avoir constate que les conditions sont satisfaites, 

prend une decision. 
Contrairement ä la concession, dont 1'accord a un caractere discretionnaire, 

i'agrement n'a pas ce caractere. II est accorde par principe pour une duree 
illünitee. II n'est accorde pour une duree limitee que dans le cas oü 
l'entrepreneur le demande ou bien dans le cas des dispositions contraires. 
Les decisions sont attaquables d'apres les regles generales. L'organe qui 
accorde l'agrement est autorise ä contröler l'activite economique en ce qui 
coneerne le respect des conditions de son exercice exigees par la loi. 
L'agrement necessite le paiement d'un droit de timbre. 

2. La propriete privee consideree comme base du systeme entraine la 
commercialisation et la privatisation des entreprises d'Etat. Pourtant, les 
entreprises d'Etat ou les societes avec la participation du Tresor d'Etat sont 
traitees selon les memes prineipes que les entreprises ayant une autre forme 
d'activite. Comme nous l'avons dejä mentionne dans le point 1.1 du rapport, 
l'entreprise et l'exercice d'une activite economique sont bases sur le principe de 
{'egalite. Ce principe est valable aussi dans la concurrence. Les entreprises qui 
disposent des biens d'Etat ne sont en aueune sorte privilegiees ni discriminees 
dans l'acces au marche par rapport aux autres entreprises. 

3. Les problemes de l'aide de l'Etat sont reglementes par la loi sur les 
conditions d'admissibilite et de surveillance de l'aide publique aux entreprises3. 

Cette aide peut etre accordee ä chaque entreprise dans Je sens du Droit 
de l'activite economique, entreprise privee ou d'Etat. L'aide a partir des 
moyens publics est inadmissible sauf si eile est conforme aux conditions 
definies par la loi et ratifiees dans les Conventions internationales qui 

3 Loi du 30 juin 2000, J.O. de 2000, n° 60, pos. 704. 
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reglementent les modalites d'accorder de l'aide et dont la Republique ^ 
Pologne est partie. 

Conformement a l'art. 4 de la loi susmentionnee, l'aide publique 
entreprises consiste ä fournir, directement ou indirectement, par les organ^l 
qui accordent de l'aide - les avantages flnanciers ä certaines entreprises ce 
qui les privilegie par rapport aux concurrents. Cette aide peut consiste* f 
ä faire en faveur de ces entreprises ou a leur place des depenses ä partijl 
des moyens publics ou ä faire diminuer les charges que ces entreprises? 

doivent au secteur des finances publics. 
La loi reglemente trois types d'aide: regionale (ä condition que I'activit^ 

soit exercee sur un territoire determine), sectorielle (ä condition d'exercer 
une activite economique determinee) et horizontale (qui souticnt certains 
objectifs quels que soient le type et le lieu de 1'activite exercee, par ex, 
maintien du taux d'emploi, developpement des petites et moyennes entreprises, 
actions de l'entreprise pour la protection de l'environnement). 

Les formes de l'aide sont les suivantes: a) dotations ou allegements 
fiscaux, b) apport du capital aux entreprises dans les situations ou conditio® 
qui different des pratiques d'investissement normales utilisees par les 
investisseurs prives dans l'economie de marche, d) cautionnement« ou 
garanties des obligations accordees dans les conditions beaucoup plus 
favorables que Celles proposees sur le marche, e) abandon de retablissement 
d'obligation de l'impöt ou du prelevement de l'impöt, sursis au paiemeiit 
de l'impöt, division de l'impöt ou de 1'arriere d'impöt en echeances et de 
sa remise, f) remise, sursis ou division en echeances des charges autres que 
les impöts et qui constituent les moyens publics au sens de la loi sur les 
finances publics et l'abandon de leur etablissement ou prelevement, g) vente 
ou transfert des biens d'Etat ou communaux dans les conditions plus 
favorables que Celles offertes sur le marche. 

Pourtant, une aide qui pourrait essentiellement limiter ou defigurer k,: 
concurrence ou bien rendre impossible ou essentiellement empecher U 
formation de la concurrence, est inadmissible. Elle peut etre apportee 
uniquement dans le cas oü: a) limitation, deflguration, impossibilite ou 
empechement essentiel de la formation de la concurrence sont limites dans 
le temps, b) cette aide est un Instrument de politique regionale envers les 
territoires oü le taux du produit national brut sur habitant est inferieur 
a 75% du taux moyen du produit national brut sur habitant dans les 
Communautes Europeennes prises comme un ensemble, pour trois dcrnieres 
annees, ou concerne les entreprises qui demandent une rcstructuration 
(c'est-a-dire Celles qui perdent la capacite de concurrence sur le marche ce 
qui s'exprime par la baisse du chiffre d'affaires, capacite de production 
excessive, augmentation des stocks, baisse de rendement ou hausse de 
pertes, hausse de dettes et absence de possibilite d'obtenir des credits 
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iaflcaires, cautionnements ou garanties). Les conditions mentionnees aux a) 
gt b) doivent etre remplies conjointement. En evaluant les cas precis, il faut 
Rendre en compte l'etendue et la frequence de l'aide obtenue par les 

fiitreprises ä differents titres. 
La surveillance sur les decision de l'aide fournie et le monitoring sont 

devolus au President de 1'Office de la Protection de la Concurrence et des 
Consommateurs. 

III. Pratiques de restriction de la concurrence. 
Notions generales 

; 1. Le droit polonais de la concurrence a pour but d'assurer, d'un cöte: 
la rivalite sur le marche, de l'autre: l'honnetete de son fonctionnement. 
t)eux lois constituent la base normative du droit de la concurrence: celle 
sur la protection de la concurrence et des consommateurs4 et celle de la 

jutte contre la concurrence deloyale5. Pour presenter les relations entre ces 
deux lois, il faut les comparer du point! de vue de: but, objet de reglemen-

;tation, interets proteges et procedure. 
Le but de la loi sur la protection de la concurrence et des consom-

mateurs est d'assurer le developpement et la protection de la concurrence 
es tant que mecanisme essentiel de l'economie de marche. La loi fixe les 
regles et les modalites de prevenir les effets des pratiques qui restreignent 
la concurrence et des concentrations anticoncurrentielles des entreprises et 
leurs unions. C'est pour cela que la loi, en protegeant l'interet des entrep-
rises et des consommateurs, agit en premier lieu dans l'interet public. 
L'infraction a cet interet a lieu au cas oü les effets des pratiques cont-
raires a la loi touchent ou peuvent toucher un cercle plus large de 
participants du marche. Lorsque les normes comprises dans la loi sont 
enfreintes, un mecanisme de procedure administrative est ouvert. Le re-
spect des dispositions de cette loi est surveille par un organe central 
d'administration gouvernementale specialement forme: President de l'Office 
de la Protection de la Concurrence et des Consommateurs qui peut ouvrir 
d'office la procedure. Le President agit sous le contröle du Tribunal 
Antimonopoliste. Pour les raisons presentees ci-dessus, la loi sur la protec-
tion de la concurrence et des consommateurs appartient au domaine du 
droit public. 

4 Loi du 15 decembre 2000, J.O. de 2000, n° 122, pos. 1319. 
s Loi du 16 avril 1993, J.O. de 1993, n° 47, pos. 211. 
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Le but de la loi sur la lutte avec la concurrence deloyale est 
revanche d'assurer l'honnetete dans la concurrence, donc d^ssureT 
les entreprises et autres participants du marche respectent les'regle ^ 
jeu dans I'activite economiaue. T1 s'aoit d'plimin<-r w T..s 

Tart 5 de la loi comprend ä titre d'exemple la liste des ententes 
. p K ^ v e m e n t interdites qui restreignent la concurrence et qui peuvent 

l c g l e s
l ü e | ^ V

r e ja forme d'ententes horizontales ou verticales. Elles seront l'objet 
I'activite economique. II s'agit d'eliminer les pratiques j ^ IV. 1 et 2 du rapport. 

d'assurer l'honnetete dans la concurrence, donc d 
rises et autres participants du marche re 
I'activite economique. II s'agit d'eliminer 

dans I'activite economique qui, en abusant de la concurrence, tn 
ä sa deformation et falsification. L'art. 1 de la loi statue que la b 
contre la concurrence deloyale est un interet public, d'entreprises et coif 
sommateurs, mais cette protection profite surtout aux interets individ 
surtout ceux des entreprises. Les pretentions a la protection contre 
actes ayant les qualites de concurrence deloyale sont elevees par 
interesses (entreprises, organisations agregees de consommäteurs et produifl 
teurs) par voie de procedure judiciaire. L'ouverture de la procedure 
fait donc uniquement par suite de la demande de Tinteresse. En co 
sequence, la loi sur la lutte contre la concurrence deloyale fait partie 
droit prive. 

En concluant, les deux lois concernees reglementent les domaines differents. 
Elles ont pourtant des caracteristiques semblables. Premierement. eilcs 
s'opposent aux actions des entreprises. Deuxiemement, bien que lesaeccnis 
soient mis sur les problemes differents dans les deux lois, la protection 
1« liht-f» firtfimi^o"«» "- — -- 1 

uuujfaic pcuvcni cn meme temps constitui 
defendues par la loi sur la protection de la concurrence et des consommäteurs 
p.ex. dumping, boycott, discrimination. 

2. Les reglementations de la loi sur la protection de la concurrence et 
des consommäteurs sont basees sur l'interdiction de certaines pratiques quf 
restreifm^nt la nnnnirrfiiirp ; 

• I 

la concurrence deloyale peuvent en meme temps constituer les pratiques 
rotection c? 
äcriminatic 
de la loi i 
isees sur 1 

restreignent la concurrence. 
Les pratiques visees par la loi peuvent consister en a) ententes qui 

restreignent la concurrence (pratiques de groupe) et b) abus de la position;: 
dominante (pratiques individuelles). 

Pour ce qui est des pratiques de groupe, la loi n'interdit que ce type t 
d'ententes dont le but ou l'effet est d'eliminer, limiter ou enfreindre par 
d'autres moyens la concurrence sur le marche propre. Par une «entente» 
nous comprenons un contrat passe entre les entrepreneurs, les unions 
d'entrepreneurs et entre les entrepreneurs et leurs unions, ou certaines 
dispositions de ces contrats, accords effectues en forme quelconque par j 
deux ou plusieurs entrepreneurs ou leurs unions ainsi que les resolutions 
ou autres actes des unions d'entrepreneurs ou leurs organes statuaires. Le 
«marche propre» c'est un marche de marchandises qui, vu leur destination. 
prix, caracteristiques sont consideres par les acheteurs comme des Substituts?;, 
et sur lequel existent les conditions de concurrence pareilles. 

u p. i • • -
_ autre type de pratiques qui restreignent la concurrence consiste 
; > abuscr de sa position dominante. Cela signifie que le fait d'arriver ä une 

jjjon dominante ou de l'occuper n'est pas interdit. Un etat de fait 
coiicret peut etre considere comme une pratique de restriction de la 
concurrence, si on demontre qu'un entrepreneur ou plusieurs d'entre eux 
abusent de leur Situation dominante. 

L'art. 8 contient ä titre d'exemple une liste de comportements qui sont 
öjjnsideres comme abus de sa Situation dominante. Le point IV. 3 du 

r rapport les caracterise de plus pres. 
I 1: L'infraction a l'interdiction des pratiques qui restreignent la concurrence 
i (enteiltes et abus de position dominante) doit etre constatee par le President 

de l'Office en procedure administrative. 
Si le President constate l'infraction a l'interdiction, il prend la decision 

tie declarer la pratique comme celle qui restreint la concurrence, et ordonne 
de l'abandonner. 

Si le President ne constate pas l'infraction aux interdictions comprises 
la libre """" «^«n. hjiü, i a ^hjlcuuuu ce 
un i n t e r ^ ^ b r 6 1 1 0 6 i ^ h ^ l a l u t t e C o n t r e l a c o n c u ^ e n c e deloyale onr Si le President ne constate pas nnrracnon aux nuciuiuium . u m p n , , , 
Tri^m^f K-fU 1C> i, entrepreneurs et des consommäteurs. Troisie- dans la loi, il declare de ne pas avoir constate de pratique de restriction 
mement, bien quelles concernent les domaines differents, certains actes | f • 4 la concurrence. 

La loi admet aussi la possibilite de Tabsence de decision que la pratique 
ait ete jugee comme celle qui restreint la concurrence dans la Situation oü 
le comportement de marche d'un entrepreneur ou d'une union d'entrepreneurs 
a cesse d'enfreindre les interdictions legales, et notamment ä cause d'une 
diminution durable de leur participation sur le marche. Dans ce cas, le 
President de l'Office prend la decision qui juge la pratique comme celle 
qui restreint la concurrence et qui en constate l'abandon. 

Les decisions susmentionnees du President de l'Office sont susceptibles 
d'appel en Tribunal Antimonopoliste. La procedure devant le tribunal se 
fait selon les dispositions du code de la procedure civil concernant la 
procedure dans les affaires economiques. La decision du tribunal an-
timonopoliste est susceptible de Cassation en Cour Supreme. 

Si l'infraction a l'interdiction des pratiques anticoncurrentielles est 
incontestable et a lieu dans les affaires de moindre importance pour la 
concurrence et les consommäteurs (l'evaluation revient au President de 
l'Office et s'effectue gräce aux informations qui constituent la base de 
decisions et par rapport a la jurisprudence anterieure dans les affaires 
antimonopolistes), le President de l'Office peut demander ä l'entrepreneur 
d'avouer une infraction aux dispositions de la loi et ensuite prendre la 
decision qui ordonne l'abandon de cette infraction. Les sanctions pecuniaires 
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ne sont pas alors appliquees. Cette decision n'est pas attaquable. 
modal ites ne sont pas applicables dans le cas d'abus de sa po^uq^ 
dominante par un entrepreneur dont la part dans le marche depasse 80^1% 
envers les cartels de prix ou dans le cas oü pendant trois annees precedente!3|| 
il a ete constate que l'entrepreneur utilisait les pratiques de restriction d ^ p 
la concurrence. 

3. Comme nous l'avons vu, la constation des pratiques de restriction v^-w 
la concurrence releve au President de l'Office dans la procedure administrative ? 
ou - en instance - dans la procedure judiciaire (Tribunal antimonopolistll i 
et Cour Supreme). 

Dans la litterature et la jurisprudence, on se pose la question si la 

competence de constater les pratiques qui restreignent la concurrence est 
aussi attribuee aux tribunaux communs qui decident dans la procedure! 
civile? Deux attitudes se sont formees. Selon la premiere, «la constatation 
qu'un contrat est l'emanation d'une teile pratique et, en consequence, il : 
est nul en entier ou en partie, peut avoir lieu suite a une affaire judiciai-
re entre les deux parties du contrat»6. Selon l'autre qui a plus de Par-
tisans, «aucun autre organe que le President de l'Office, le tribunal an- ^ 
timonopoliste ou Cour Supreme n 'a pas la competence de constater s'il 
a eu lieu la pratique restreignant la concurrence7. Une declaration devaat f 
le tribunal de droit commun que le contrat est l'emanation d'une teile 
pratique devrait avoir comme effet de suspendre d'office la procedure car " 
la decision du tribunal dans 1'affaire depend de la decision prealable d'uü | 
organe d'administration de l'Etat. Le caractere prejudiciel de la decision 
administrative a cette valeur qu'il previent une eventuelle divergence entre 
les decisions du President de l'Office et celles des tribunaux de droit 
commun. 

4. L'infraction ä l'interdiction des pratiques de restriction de la concurrence 
entraine trois types de sanctions: civiles, administratives et penales. L'effet :: 
civil se manifeste par la nullite en entier ou en partie des ententes reconnues 
comme restrictives de la concurrence ainsi que des actions juridiques ••: 
reconnues comme abus de la position dominante. C'est la nullite de pleio ; 
droit. Les sanctions penales sont les suivantes: sanctions pecuniaires appliquees 
envers l'entrepreneur et le dirigeant ou membre de 1'organe dirigeant de 
l'entrepreneur ou de l'union d'entrepreneurs. Les sanctions administratives 
c'est surtout l'ordre d'abandonner les pratiques. 

6 Decision de la Cour Supreme du 22 fevrier 1994, I CRN 238/93 OSN 1994, n;i 10, 
pos. 198, S. G r o n o w s k i , Glose ä la decision de la Cour Supreme du 27.10 1995 OSP 1996. 
n° 6, pos. 112. 

7 Decision de la Cour Supreme du 27.10.1995, III C2p. 135/95, OSP 1996, nfl 6, pos. 112. 
T. t a w i c k i dans sa glose critique ä la decision du 22.2.1994, PiP 1995, p. 7, et aussi 
E . L ? t o w s k a , Bases du droit civil, Warszawa 1993. 
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— -
D'autres sanctions administratives telles que: ordre de diviser l'entreprise 
ionnee, ordre de vendre l'ensemble ou une partie des biens de l'entreprise, 

1 rire de vendre les participations ou actions assurant le contröle de 
l'entreprise ou de dissoudre la societe sur laquelle les entrepreneurs exercent 

contröle commun, ordre de rappeler de la fbnetion de membre des 
organes de gestion ou de contröle des entreprises partieipant a la concen-
tration, concernent l'infraction aux dispositions de la loi sur la concentration 
des entreprises. 

5. L'art. 1 par. 2 de la loi sur la protection de la concurrence et des 
consommateurs prouve de la portee exterritoriale de son action. Cela veut dire 
jtie la loi s'applique a tous les entrepreneurs, quel que soit leur lieu 
Installation du siege et quel que soit le droit selon lequel ils agissent. Une 
änportance constitutive releve de la question si les effets de leurs comporte-
sients apparaissent ou peuvent apparaitre sur le territoire polonais. Les effets 
des pratiques de concentration concurrentielles ou anticoncurrentielles devraient 
|tre directes, essentielles et sensibles ainsi que previsibles et a caractere 
restreignant la concurrence. La circonstance que le comportement d'un entrep-

reneur n'est pas reconnu comme pratique restreignant la concurrence dans le 
sens du droit etranger n'a donc aueune importance. Elle ne fait qu'exempter 
j'entrepreneur etranger de responsabilite dans son pays. Elle ne l'exempte pas 

: de responsabilite sur la base de la loi polonaise. La loi fait fonder la protection 
• sur le principe de l'effet. Contrairement a la loi abrogee sur la prevention des 
pratiques monopolistes de 1990, la presente loi ne comporte pas de disposition 
dite d'empechement (qui protegeait les entrepreneurs polonais dans les procedu-
res etrangeres par le refus d'informations pour les besoins de ces procedures). 
Cela signifie la pleine utilisation des lois antomonopolistes etrangeres envers les 
entrepreneurs polonais. 

IV. Questions particulieres 

1 et 2. Comme nous l'avons dejä signale dans le point III.2 du rapport, 
la loi polonaise ne comporte pas de regulations ä part concernant les 
ententes horizontales et verticales, ni n'etablit pas de catalogues ä part de 
ces ententes. Toute pratique de groupe qui restreint la concurrence, qu'elle 
soit conclue au meme echelon ou aux differents echelons d'operations, est 
interdite. La construction de l'interdiction et les effets de son infraction 
pour les deux types d'ententes sont pareilles. 

Conformement a l'art. 5 de la loi, sont interdites les ententes qui 
consistent particulierement ä: a) etablir, directement ou indirectement, les 
prix et d'autres conditions d'aehat ou de vente de marchandises - cartel 



136 UrszuJa Prominska Restrictions et contröle de la concurrence.. 
137 

de prix, b) limiter ou contröler la production ou I'ecoulement et le pr, 
technique ou investissements, c) diviser les marches d'achat ou de 
- cartel de division, d) appliquer dans les memes contrats avec les tiers 
conditions de contrats penibles ou inegales, ce qui cree pour ces persomJS 
les conditions inegales de concurrence, e) subordonner la conclusion ch • 
contrat a l'acceptation ou a la prestation par l'autre partie d'un autre' 
service qui n'a pas de liaison materielle ou habituelle avec l'objet du 
contrat, f) limiter l'acces au marche ou eliminer du marche les entreprene 
ne faisant pas partie ä l'entente - entente anticoncurentielle, g) fixer p 
les entrepreneurs qui se presentent ä un appel d'offres les conditions 
presenter les offres, en particulier Celles qui concernent l'etendue de: 
travaux ou le prix. 

Le caractere d'entente verticale se manifeste surtout dans le cartel de 
division et l'entente de distribution par laquelle on comprend une entente 
entre les entrepreneurs qui agissent sur les differents echelons de circulati 
sur le marche dont le but est l'achat de marchandises en vue de les revendre( 

Si de telles ententes ont pour but d'eliminer, restreindre ou enfreindifr 
par un autre moyen la concurrence, elles sont interdites, et si elles sont 
deja conclues - elles s'averent nulles en entier ou en partie. 

L'interdiction des pratiques mentionnees ne concerne pas deux cas. 
Premierement, l'interdiction n'est pas appliquee aux ententesdites 1 

«bagatelles». Ce sont les ententes horizontales, conclues entre les concurrents f 
dont la participation conjointe dans le marche pendant une annee civiteÄ 
qui precede leur conclusion ne depasse pas 5%, et les ententes vertieales^|| 
conclues entre les entrepreneurs qui agissent sur les differents echelons 
d'operations, dont la participation conjointe dans le marche pendant une 1 
annee civile qui precede leur conchision ne depasse pas 10%. 

Deuxiemement, lorsque l'exemption de l'interdiction est justifiee par la f 
clause de raison. Le Conseil de Ministres peut, par voie d'un arrete, 
exempter de l'interdiction de telles ententes qui contribuent a ameliorer la 
production, distribuer les marchandises ou au progres technique ou econo-
mique ou assurent ä l'acheteur ou ä l'utilisateur un profit convenable. 
Pourtant, l'exemption dont nous parlons ne peut pas creer pour les 
entrepreneurs interesses la possibilite d'eliminer la concurrence sur I.e 
marche propre et ne peut pas leur imposer d'autres restrictions que Celles 
qui sont indispensables ä atteindre le but. L'arrete doit fixer les conditions 
qui doivent etre satisfaites pour que l'entente puisse etre consideree comme 
exemptee de l'interdiction, la periode de vigueur de l'exemption et les 
clauses qui ne sont pas considerees comme Celles qui pourraient enfreindre 
l'interdiction generale. 

Comme nous pouvons le voir, l'interdiction des ententes qui restreignent 
la concurrence est relative. 

- Comme nous l'avons mentionne, le fait meme d'etre arrive ä la 
• . <on dominante au marche ou de la maintenir n'est pas interdit. 

iSfi^prdiction concerne seulement les symptömes de l'abus de sa position 
ou plusieurs entrepereneurs. Leurs comportements doivent etre la 

nsequence c e t t e Position et provoquer au moins une menace pour 
^autres participants du marche (consommateurs, cooperants, concurrents). 

S L'abus de la position dominante peut prendre en particulier la forme 
ä) imposition directe ou indirecte des prix malhonnetes (beaucoup trop 

' felis ou trop bas), des delais de paiment eloignes ou d'autres conditions 
l̂ aphat ou de vente, b) limitation de production, de vente ou de progres 
technique au prejudice du cooperant ou consommateur, c) application dans 
les memes contrats avec les tiers des conditions penibles ou divergentes ce 
^ cree pour ces personnes les conditions divergentes de concurrence, d) 
Subordination de la conclusion du contrat ä l'aceptation ou realisation par 
l'autre partie d'une autre prestation qui na pas de rapport materiel ni 
habituel avec l'objet du contrat, e) empechement ä la formation des 
conditions indispensables ä la creation ou au developpement de la concurrence, 
f) imposition par l'entrepreneur des conditions penibles du contrat qui lui 
apportent des profits injustifies, g) creation des conditions penibles pour 
]es consommateurs, lorsqu'ils veulent faire valoir leurs droits. 

La position dominante de l'entrepreneur a ete definie ä l'aide de deux 
Mfeeres: quantitatif et qualitativ Le critere quantitatif est base sur la 

presomption que la participation de l'entrepreneur dans le marche depasse 
40%. Le critere qualitatif est base sur le premisse de possibilite que 
l'entrepreneur agisse en grande partie mdependamment des concurrents, 
cooperants et consommateurs ce qui lui permet efficacement de prevenir la 
concurrence sur le marche propre. Ces premisses peuvent ne pas exister 
conjointement. II suffit l'existence d'une d'elles. 

Le President de l'Office dans le cadre de la procedure eclaircissante 
analyse et constate le fait d'occuper par l'entrepreneur d'une position 
dominante et de son abus. La constatation meme que l'entrepreneur occupe 

position dominante n'autorise pas encore ä appliquer envers lui les 
1 — — T ^ o t i o mnrtalites oresentees il n'est interdictions dont nous avons parle. Dans les modalites presentees 

pas permis de lutter contre la position dominante teile quelle, mais contre 

son abus. 
L'interdiction d'abuser de sa position dominante est absolue. Cela ne 

peut etre en aucun cas legalise. Les actions juridiques etant le Symptome 
de Tabus de la position dominante sont absolument nulles en vertu de la loi. 

Parmi les pratiques qui restreignent la concurrence, les ententes anticon-
currentielles ont la plus grande importance et donc Celles qui empechent 
aux autres entrepreneurs l'acces au marche, en particulier: vente de mar-
chandises ou services au-dessous des coüts de leur production ou prestation 
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ou leur revente au-dessous des coüts d'achat en vue d'eliminer d1- " 
entrepreneurs (dumping), persuader les tiers a refuser de vendre ou a t ^ l 
aux autres entrepreneurs de marchandises ou services (boycott) o u ^ l 
traiter de fa$on differente, sans raison materielle, certains clients 
crimination). 5 

Ces pratiques sont soumises au regime de deux lois. D'un cöte1 ir^I 
sont defendues en tant que pratiques (individuelles ou de groupe) restreign^ 
la concurrence et adressees contre les entrepreneurs individuels, w* 
groupes ou le grand public. D'autre cöte: elles peuvent etre considerS 
comme les actes de la concurrence deloyale qui consistent a entrepren^l 
de fa?on durable, de longue duree ou repetitive, des actions qui enfreignel 
les relations honnetes de la concurrence. 1 

Dumping - en tant que pratique de restriction de la concurrence et a j 
de la concurrence deloyale, concerne aussi bien la vente avec perte (au-dessol 
des coüts de production) que les soldes apparentes (on fixe d'abord un nrj 
haut pour qu'il ne soit pas accepte par le marche et ensuite on fubaisl 
au-dessous des prix du concurrent). L'abaissement des prix est entrepH 
dans le but d'eliminer un autre entrepreneur, c'est-ä-dire pour prendre 1 
place sur le marche et en consequence dans le but de se creer dans Tavenl 
les conditions qui permettent de dicter aux clients les prix ou autiH 
conditions de contrats. Les intentions du vendeur qui abaisse les prix |f 
sont pas toujours faciles ä dechiffrer. L'evaluation en releve du triburiif 
dans le cas des affaires de lutte contre la concurrence deloyale et ä j 
President de l'Office dans le cas des affaires de pratiques restreignanl la 
concurrence. 

Persuader au boycott est avant tout un acte de concurrence dcloyaic. 
Dans une certaine partie, cela peut etre pourtant considere comme pratiq-ae 
de restriction de la concurrence, surtout si les entrepreneurs concluem un 
accord dans le but de limiter l'acces aux sujets ne faisant pas partie de 
l'entente. 

La discrimination comprise comme le fait d'empecher les autres ä acccder 
au marche par les divergences non justifiees dans le traitement de certaias; 
clients est un acte de concurrence deloyale. En pratique le traitement inegal 
a deux formes: refus de conclusion d'un nouveau contrat (ou dissoluiion 
de l'ancien) et divergences non justifiees de point de vue materiel dans le 
domaine des prix, rabats ou autres conditions de contrat. La loi sur la 
protection de la concurrence et des consommateurs lutte aussi avec la 
discrimination, mais eile ne contient pas seulement un etat de fait consacre 
a la discrimination interdite. Elle s'occupe aussi de certaines pratiques 
concernant Tabus de la position dominante et des ententes dont le but ou 
le resultat est l'influence malhonnete sur la formation des prix, utilisation 
dans les contrats analogues avec les tiers des conditions de contrats penibles 

Restrictions et contröle de la concurrence... 

^ ^ ^ ^ ^ g s ^ ^ q u i provoque pour eux les conditions divergentes de la 
• jlfPolice ou enfin le fait de faire dependre, sans justification economique, 
•^^^^hision du contrat de l'acceptation ou realisation par l'autre partie 

• Ä-^utre prestation qui n'a pas de rapport materiel ni habituel avec 

i i S 1 du contrat. 
4 La concentration des entrepreneurs constitue un objet autonome de 
^gjernentation de la loi sur la protection de la concurrence et des 

rtJihmateurs. 
Conformement a l'art. 12 de la loi, la concentration des entrepreneurs 
soutnise au contröle. L'intention de concentrer doit etre declaree au 

President de l'Office, si le chiffre d'affaires conjoint des entreprises partieipant 
. öS ja concentration dans l'annee sociale qui precede l'annee de notification, 
Jt superieur ä 50 000 000 euros. 

L'obligation de declarer concerne l'intention de: a) fusion de deux ou 
plusieurs entrepreneurs autonomes, b) reprise, par achat ou prise de 
p o s s e s s i o n de partieipations, actions ou autres valeurs mobilieres, par achat 
de l'ensemble ou d'une partie du patrimoine ou par d'autres moyens, du 
contröle direct ou indirect sur le total ou une partie d'une ou plusieurs 
entreprises par l'un ou plusieurs entrepreneurs, c) creation par les entrepreneurs 
d'un sujet economique commun, d) prise de possession ou achat d'aetions 
ou partieipations d'un autre entrepreneur, ce qui entraine le droit a au 
moins 25% de voix a l'assemblee des actionnaires, e) prise par la meme 
persöüne de fonetion du membre de l'organe de gestion ou de contröle 
chez un contractant. 

La loi enumere six cas de concentration, dont l'intention n'exige pas de 
declaration (art. 13). 

Le President de l'Office, par sa decision, exprime son accord ä la 
concentration au cas oü eile n'entrainera pas la creation ou le renforcement 
de la position dominante sur le marche et, ce qui en resulte, la concurrence 
sur le marche ne sera pas essentiellement limitee. 

Le president de l'Office peut faire dependre l'accord ä la concentration de 
ccrtaines conditions. Dans ce but, il peut par une decision imposer a un 
entrepreneur ou plusieurs entrepreneurs qui ont l'intention de concentrer une 
Obligation ou aeeepter leur engagement en particulier de: vendre la totalite ou 
une partie du patrimoine d'un ou plusieurs entrepreneurs, renoncer au contröle 
sur un entrepreneur ou plusieurs entrepreneurs qui ne partieipent pas directe-
ment ä la concentration, accorder une licence de droits exclusifs au concurrent. 
La decision qui impose les conditions mentionnees determine aussi le delai de 
les realiser et engage les entrepreneurs ä informer de leur realisation. 

Le President de l'Office prend la decision d'interdire la concentration, si 
cllc entraine la creation ou le renforcement de la position dominante sur 
le marche et, ce qui en resulte, la concurrence est essentiellement limitee. 
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Pour tant, quoique la concentration envisagee entraine la creation Qu J 

1'Office peut donner son accord ä la concentration, si le renoncement a 
interdiction est justifie, surtout si cela contribue au developpement economi^ 
ou au progres technique ou peut avoir une influence positive sur l'e 

renforcement et la limitation essentielle de la concurrence, le President ^ 
1 ' O F F I R * P N A N F R L N N N A I * P N T I O « I 1 N ^ A N ^ O T I F R O F I A H CM 1 A r o n . ^ 

»nomäg 

nationale. 
La procedure liee a la declaration de l'intention de concentrer est 

type de procedure sur demande. En fonction du type de concentration ^ 
declaration de l'intention de concentrer est faite ou bien communement p^ 
les entrepreneurs qui fusionnent ou qui creent une nouvelle entreprisc 0u 
bien par l'entrepreneur qui prend le contröle. 

La declaration doit etre faite dans les huit jours qui suivent le moaient 
de conclure le contrat ou d'une autre action, sur la base de laquelle cette 
concentration doit avoir lieu. La procedure dans l'affaire doit etre terminee 
au plus tard deux mois apres l'engagement de la procedure, sauf dans !e 
cas de l'intention d'acheter des actions admises ä la circulation publique-
dans cette Situation la procedure devrait etre terminee au plus tard dan« 
les quinze jours. 

Les entrepreneurs dont l'intention de concentrer est soumise a une 
declaration, sont obiiges ä s'abstenir de concentrer jusqu'au momeni de la 
prise de decision ou apres les delais mentionnes. 

L'action juridique sur la base de laquelle la concentration doit s'effecluer, 
peut etre faite ä condition que la decision sur l'accord soit prise ou que 
le delai de cette prise de decision ait echoue. La concentration des entre-
preneurs doit etre divulguee dans le Registre Judiciaire National ei publice 
dans le Journal Officiel Judiciaire et Economique. 

Le President de 1'Office peut abroger la decision sur l'accord ä la 
concentration dans deux cas: a) si les informations transmises par les 
entrepreneurs et sur lesquelles la decision etait basee, se sont averees 
fausses, b) si les entrepreneurs n'ont pas realisees les conditions qui leur 
etaient imposees. 

Si, dans ces cas, la concentration a eu lieu, et le retabüssement de la 
concurrence sur le marche n'est pas possible par un autre moyen. 1c 
President de 1'Office peut, par une decision, ordonner: division de l'entreprise 
fusionnee selon les modalites determinees, vente des partieipations ou 
actions assurant le contröle sur un autre entrepreneur ou dissolution de la 
societe sur laquelle on avait le contröle, destituer de ses fonetions le 
membre des organes de gestion ou de contröle des entrepreneurs partieipant 
ä la concentration. Cette decision peut etre prise aussi, lorsque 1'intention 
de concentrer n'a pas ete declaree malgre l'obligation. 

Les decisions ne peuvent pas etre prises apres 5 ans qui suivent la 
concentration. 
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V. Harmonisation future 

l | r j l est peu probable que les Etats ä different niveau de developpement 
IjJjflomique, technologique et technique puissent aeeepter les regles uniformes 
Ijjj droit de la concurrence. C'est d'autant plus difficile que les regulations 
differentes dans les systemes juridiques nationaux se maintiennent en ce qui 
concerne le droit materiel et la procedure. 

Les actions dans deux domaines paraissent possibles. Le premier concerne 
.Jlaflnonisation des legislations nationales dans le cadre des regles fbn-
damefltales de la protection contre les pratiques dont le resultat peut etre 
i'exclusion, la limitation essentielle ou la defiguration de la concurrence, 
des modalites de constater de telles pratiques et des resultats de celles-ci. 
L'autre concerne l'unification du droit de la concurrence dans le cadre du 
contröle de concentration des entreprises a l'echelle mondiale. 

Les instruments internationaux contre les restrictions de la concurrence 
se devraient concerner que les pratiques a portee internationale et dont les 
#ets peuvent etre particulierement poignants. Cela concerne surtout les 
ententes qui empechent l'acces au marche 
—La reponse a la question concernant l'utilite de creation de l'Agence 
pernationale de la Protection de la Concurrence depend de Fevaluation 
de Tactivite anterieure de la Commission. 
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I. Introduction. The Legal Framework 

1. Polish commercial regulations have an established tradition. The Com-
: mercial Code of 1934, based on the German concept of mercantile law, 
remained in force with respect to companies until the end of 2000. However, 
due to the social and economic system (the socialist system), the role of 
commercial companies was practically insignificant. After the Second World 
War, state-owned enterprises prevailed. Only in the mid-1980s, in the new 
economic system, and especially since 1990, the Company law was revived, with 
the emergence of hundreds thousand of new commercial companies. Two types 
of capital companies gained special significance for economic relations, i.e. the 
limited liability Company and the joint stock Company. Accordingly, the 
provisions of the Commercial Code became applicable again. These provisions 
were supplemented by the provisions of the Act on Public Trading in 
Securities still being in force (at present it is the Act of 1997)1 and the Act on 
Accounting of 1994.2 However, one should bear in mind that in the Polish 
legal system a vital role is played by judicial decisions and the legal doctrine. 
Although they have no law-making status sensu stricto (they do not constitute 
law), they play by no means a trivial role in the interpretation of statutory 
provisions and the practice of their implementation. 

2. At the beginning of 2001 the Act of 15 September 2000 - the 
Commercial Companies Code3 (hereinafter referred to as CCC) entered into 

1 Act of 21 August 1995, Dz.U. No. 118, item 754, as amended. 
2 Act of .29 September 1994, Dz.U. No. 121, item 591. 
3 Act of 15 September 2000, Dz.U. No. 94, item 1037. 
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force. The main purpose of the Act 
Rights of Minority Shareholders in Capital Companies in Poland 

. . . is to launch modern regulations fo 
area of commercial law, being conducive to entrepreneurship develop^ 
and hence acceleration of the process of transformation of the econ 
towards a social market economy. The freedom of undertaking and condu 
business activity is guaranteed under Article 20 of the Constituti 
Republic of Poland, whereby the economy is 
freedom of business activity, private ownership, 
co-operation between social partners.4 

Amendments to the Polish Company law were also caused by. t j 
pending preparations for Poland's accession to the European Union, 
thus an incorporation of the provisions of the European Directives 
the Polish Commercial Companies Code. 

However, the new 2000 Code has taken over many provisions f r ö ® ^ ^ » « « » ^ - x - . c i v ü Code)6 but first of all by Article 337 § 1 of CCC widely praised 1934 Commercial Code, at the same time continuing «tfflpä&J*1*® 3 5 3 _ ® -i 
developing the abundance of the Polish legal thought. Amendme; 
respect to thr. r i r e - -

• u „ 1 0 n Of: IS based on the p r i n c i fe; 
and solidarity, dialogUe • 
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of addressees of this norm. An inclusion of shareholders into the class 
sees of the norm would mean that only part of shareholders of 
y are required to treat the rest on equal basis under the same 

Itances. Here, one cannot consider shareholders' behaviour consisting 
'actions taken within the shareholders' meeting being the body of 
.jnpany, e.g. passing a resolution. Pursuant to Article 38 of the Civil 
e such actions are directly attributed to the Company as a legal entity. 

| | 'xhe only actions that could provide for the applicability of Article 20 
R f e c c to shareholders entail the disposal of shares (e.g., corporate control 
^ ' ctions). It is hard to imagine that, pursuant to the rule of equal 

ent, a shareholders intending to acquire a Controlling interest would 
to buy shares from each shareholder on a pro rata basis. The 

;oing interpretation is not only supported by the freedom of contract 

respec, to the previous Code are intended £ t£T Z " ~ * * 
the freedom of establishment anri r P e a t 

t^e "ghts of £ ; 
:s. enhflnr na iUa „ . UL d n u E a D e r ot the ext.cn'n., i 

relations at the ^ i 
law, after nearly s e ^ e Z Z n ' h e V o T " ^ T ° f ^ ^ 1 

unchanged form t h e C ° d e w a s i n f o r c e * an atmosl f 

II. The rule of Equal Treatment of Partners z 
(Shareholders) 

1. The rule of equal treatment of partners (shareholders) is one of the 
major rules of Operation of capital companies. It directly draws on Article; 
42 of the Second Commission Directive No. 77/91/EEC of 13 Deccmber 
1976 regarding the Company law and has been incorporated in the general 
part of the Code, in its Article 20. The provision stipulates that "partners 
or shareholders in a capital Company shall be treated on equal basis under 
the same circumstances." 

There is no controversy that this legal norm is clearly addressed to 
a Company acting as a legal entity via its bodies.5 However, it is not 
completely clear whether shareholders of a Company are excluded from the 

4 The Constitution of the Republic of Poland of 2 April 1997, Dz.U. No 
5 S. S o l t y s i i i ski , A. S z a j k o w s k i , J. Szwaja , Kodeks handtowv Kr> 

mentary on the Commercial Code], Warsaw, 1996, Vol 2, p. 276. 

78, iter:: 48.1 
handtowy, Komentarz [Com-

viding for the transferability of shares. This interpretation also results 
the functional rules of interpretation.7 

The fundamental values that may be attributed to the legislator, in 
addition to the economic effectiveness of the organisational structure of 
a company, is also the economic effectiveness of the capital market as 
corporate control transactions are conducive for the capital market and for 
the whole economy as they lead to the enhanced effectiveness of managing 
the capital of joint stock companies. Therefore, the unequal treatment of 
shareholders is permitted in the case of control transactions as increasing 
Ihe welfare of all without harm to anyone (Pareto's rule of effectiveness).8 

Accordingly, it is possible to say that the joint stock Company is the 
only addressee of the rule of equal treatment of shareholders. This rule 
protects shareholders against any interference with their rights through 
äctions of a Company's bodies. 

3. The question arises whether the rule of equal treatment also applies 
to shareholders in circumstances when they approach a Company as third 
parties, e.g., as parties to a legal relationship based on a contract. Can 
this rule be a basis for protecting the rights of minority shareholders in 
the Situation of the so-called "latent distribution of profit?" The latter is 
understood as an abusive action of a majority shareholder Controlling 
a Company. In most cases for tax purposes, it may cause the transfer of 
profit generated by a Company in the form of overestimated payments to 

6 The parties to a contract may arrange the legal relationship as they deem proper on 
the condition that the contents or the purpose of that contract are not contrary to the nature 
of the relationship, with statutory law, or with the principles of Community law. 

7 S. S o l t y s i n s k i , et al., op. citp. 276. 
8 T. Sojka , Zasada röwnego traktowania akcjonariuszy [Rule of Equal Treatment of 

Shareholders], RPEiS 2000, No. 4, p. 39. 
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itself, i.e., to itself vis-ä-vis a Company. It will always be 
violation of the rights of minority shareholders as a result of violation 4p 
Articles 344 and 346 of CCC9 prohibiting charging interest and retumj 
dues to shareholders during the terrn of a Company. ° j 

If a Company was required to treat equally the shareholders when the. 
approach it as third parties, the results would be contradictory not Qnj! I 
to the construction of shareholder's rights but also the axiological motives * 
of the lawmaker. Therefore, it is possible to say that the scope of applicatj0fl * 
of the rule of equal treatment of shareholders was limited to the category 
of internal (corporate) legal relations between a Company and its shareholders 
Hence, a Company is not required to provide equal treatment to shareholcieis 
that approach it as third parties, to the extent of purely contractuai leg?' 
relations.10 

III. Majority Rule and Protection of the Rights 
of Minority Holders 

1. The direct axiological justification for the existence of the rules o: 
equal treatment of shareholders is the need of adequate protection of 
minority shareholders.11 The latter, in turn, is a consequence of a thrcai 
posed to minority shareholders by another rule - the Standard and fun-
damental rule of modern Company law, namely the majority rule.12 It is 
a specific guarantee for the economic efficiency of capital companies. 

The significance of that rule is in principio rooted in Article 3 of CCC 
whereby "In an agreement for a commercial Company, the partners or 
shareholders undertake to pursue a common goal by making contributions 
and, where so provided in the articles or the statutes of the Company, hy • 
other Joint action." The need of fiduciary duty results from the essenee of 
any Company. At the same time, the praxiological rationale attributable to 
the lawmaker indicates that the mechanism of collective decision making 
is one of basic conditions for effective pursuance of a goal within such 

9 Article 344, § 1. During the term of the Company, payments towards the shares may 
not be returned to the shareholder in füll or in part, except in the cases stipulated in tti? 
Division. Article 346. The shareholders may not charge interest on the contributions madc 
and on the shares which they possess. 

10 K. J. K m i e c i a k , M. P a r s z e w s k i , Odpowiedzialnosc spölek, wspölniköw i zarzaäö* 
[Responsibility of Companies, Shareholders and Management Boards], Szczecin 1991, p. 85. 

u T. Söjka, op, cii., p. 37, quoting U. H ü f f e r , Aktiengesetz, München 1997. 
12 A. W. W i s n i e w s k i , Glösa do wyroku SN z dnia 20.8.1996 [Gloss to the Supreme 

Court's Verdict of 20.8.1996] III CZP 67/96, "Glösa" 1997, No. 7. 
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nisational structures as a joint stock Company in particular, as this 
Ikaflisni reduces differences, if any, in the ways of pursuing a common goal. 
The same assumptions provide that passing resolutions by the specified 

of votes is the most common arrangement in that area. Also, we 
assume that upon accession to a Company, shareholders agree on 

a decision making mechanism.13 

2_ On the other hand, it is obvious that a completely unlimited rule of 
majori)'' although it provides for a clearly less expensive mechanism of 
making decisions in companies than for example the rule of unanimity, 
might lead to violation of interest of minority shareholders. They would 
be unacceptable in view of axiological assumptions accepted in our legal 
culture. For that reason, modern systems of joint stock Company regulations 
(including the Polish one) provide for a number of provisions with the aim 
of protecting reasonable interest of minority shareholders.14 

In addition to general limitations on the power of majority shareholders 
0 a Company by its goal defined in the agreement which delineates the 
perxnitted use of that power within the Organisation by the majority 
Ipiders, the legislator provides for a number of rules governing the rights 
of minority shareholders. They are intended to prevent the abuse by 
majority (abus de majorite). 

3. There are several ways to define the majority. Most frequently, the 
"majority" in a capital Company is identified with the capital prevalence. 
It results from the essenee of a capital Company where the rights of 
shareholders are directly linked to the size of contribution made by them. 
Sometimes, shareholders reeeive equal voting rights irrespectively of par-
ticipation in the capital of a Company. In such a Situation, the "majority" 
will simply mean the majority of votes of shareholders. The "majority" can 
be also understood as the majority of votes at the shareholders' meeting 
which does not have to mean capital prevalence or the majority of votes 
of shareholders, as it can be due to the existence of shares with voting 
preferences. 

We should say that the influence of a shareholder on the activity of 
a Company is usually assessed in terms of its shareholding in the company's 
share capital. Derogation from that rule permitted by the Polish commercial 
regulations may consist in attaching special Privileges to specified shares. 

13 S. S o l t y s i r i s k i , et al., op. cit., p. 737. 
14 The Polish literature on the rights of minority shareholders is very modest and those 

issues were almost absent in handbooks. However, this issue is more and more emphasized 
m the Foreign doctrine and practice. It was noted by J. Weis s , Prawo mniejszosci w spölkach 
hpitaiowych [Right of Minority Shareholder in Capital Companies], PPH 1995, No. 10, 
P-105; the author quotes H. W i e d d e m a n n , Gesellschaftsrecht, Bd. 1, Grundlagen, München 
1980. 
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4. The Commercial Companies Code provides for three levels of protec|Ä 
of minorities in capital companies, depending on the scope and intea^i 
of the means of external interventions into corporate relations. The in'Jp 
of protection provided by the Code strongly depend on the type of 
and obligations of shareholders affected by violation. The rights of sharefjl 
ders can be divided into financial and corporate ones. Financial rights a ^ 
first of all the right to participate in profit made by a Company, nairPf 
in dividend, attached to a share. | | 

In the Polish law, there are three definitions of the minority: 1) ; j t | f 
a minority of generality (one person/ group of persons vis-ä-vis a 1; 
number of people), 2) aforesaid Privileges granted to some shareholi 
and also the grant of personal Privileges, and 3) percentage 
exercise certain powers available to the minority, with specified 
with respect to shares: 1/10, 1/5. 

The 
protection of the rights of the minority is understood as iegg|p 

instruments that guarantee the fulfilment of the rights of shareholders 
spite of the opposite opinion and legal action of the majority. In the Po lM 
legal system, the protection of the rights of the minority can be discus; 
in a narrow and broad meaning. In the narrow one, this protection is. ? 
understood as acting against certain resolutions (decisions) of the company'^f 
governing bodies (management board, supervisory board) dominated by the;; 
votes of majority holders, even by founders of a Company.15 On the other 
hand, in the other broader meaning, the protection is provided by cnsuring 
to all shareholders the right to decide jointly on the goings of a companv. 
It results from the exercise of individual corporate rights of shareholders? 

We should opt for a compromise in protection of the rights of the 
minority, namely that individual powers of shareholders cannot paralyse 
the Operations of a Company, especially considering the large capital 
involvement of individual shareholders. On the other hand, the latter 
cannot ignore the interest of minority shareholders, often quite numerous: 
so-called petty money-grubbers. Hence, the legislation in force provides for 
the means of Protections linked to the size of interest, shareholdings in 
particular, and various individual (personal) rights. They also provide for 
action for annulment of resolutions adopted by the majority of capital, 
including contravention of the bylaws or good practices and prevention of 
harm to interest of shareholders. That purpose is served by the following 

15 Fulfillment of the powers of majority and minority shareholders depends on the 
concentration of capital, in particular in case of holding companies and subsidiaxy (daughter 
companies), J. W e i s s , op. cit. 

56 In particular T. K o m o s a , J. M o d r z e j e w s k i , Sposoby ochrony praw mniejszosci 
w spölkrach kapitalowych [Methods of Protecting the Rights of Minorities in Capital Companies], 
PUG 1991, No. 11-12. 

P P ' s e d later on: unanimous adoption of decisions, limited right of 
t h e right to Information. First of all, we will analyse the 

table issued of the so-called golden share. 

IV. The Golden Share 

j The regulations do no contain a definition of the term "golden 
r e " The tenn concerned entails Privileges that are completely independent 
the majority, such as: the right to appoint members of the management 

: jj0ard or supervisory board of a Company, the right to more votes at the 
general meeting of shareholders, the right of veto with respect to making 
decision at the general meeting. 

s Within the framework of Polish law, the problem arises whether this 
| co-called golden share is permitted as the Commercial Companies Code 

ie the Commercial Code of 1934) does not provide for a closed list VUUV U1 i i ... 
of Privileges attached to shares. Hence, in theory, there exists a possibility 

; [ of creating new Privileges to be attached to even one share, commonly 
rcferred to as the "golden" share. 

; ; The legal basis for attempted use of construction of the so-called golden 
share is Article 351 § 1 and § 2 of CCC. Pursuant to them, a Company 
siay issue shares with special rights attached to them, in particular concerning 
the right to vote at the general meeting of shareholders, the right to 
dividend or participation in the division of assets in case of liquidation of 
a Company. The listing of rights that may be attached to a share is open. 

TÄccordingly, founders of a joint stock Company may define in the bylaws 
other rights than those listed in Article 351 § 2 of CCC. It is noteworthy 

° 1 - in that rase, bv lUOt, lldL^U. AAX ^ J.1 — 
that the autonomy of founders of a Company is limited, in that case, by > 
good practices, nature of the joint stock Company and imperative regulations. 
* • ' " CCC whereby the statutes of a Company 

unless it follows from the law that the 

gUUU pia.uut/c;a, u.ai.u.1^ ui mw jviul „̂̂ — 1 J 

It is provided in Article 304 § 4 of CCC whereby the statutes of a Company 
may include additional provisions, unless it follows from the law that the 
law provides a comprehensive regime or such additional provisions of the 
bylaws are contrary to the nature of the joint stock Company or good 
practices. 

2. The "golden share" giving to its holder the right of veto on matters 
specified in the statutes is clearly excluded. Such a conclusions follows from 
Articles 352 of CCC saying that no more than two votes can be attached 
to a Single share. The foregoing provision deflnes the limit on Privileges 
that may be attached to shares with respect to voting at the general 
meeting. The right of veto appües to voting at the general meeting and is 

far-reaching privilege than attaching two votes to a Single share. a more 
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This reasoning leads to a conclusion that attaching the right of Vet0 to 

a share is inconsisteilt with the said provision. In such circumstances.. thSr* 
are grounds for nullity of such a provision of the bylaws under Articie 
§ 1 of the Civil Code. 

A. Szumahski is right when writing that the excessively general u0c}srf 
standing of the veto right would create the "golden share" under ArticJ 
354 § 1 of CCC and that share would undermine the principles of thj 
reform of companies law by rights entailing significant Privileges attachel 
to shares and personal rights of shareholders.17 | 

3. The acceptance of the "golden share" is a derogation from t h j 
principle of majority rule and equality of shareholders and hence i | 
a material modification of a typical model of a joint stock Company. Artidl 
354 § 1 of CCC forms the grounds for granting specified rights to a | 
individually named shareholder. Personal rights may include the right to 
appoint or dismiss members of the management board, the Supervisor^ 
board or the right to receive specified Performance from the Company.15 

The regulations providing for this special right of shareholders are tos« 
weak to provide for the right of "golden share" in the statutes of a Company. 
It would require explicit statutory regulation. And hence it does not exist, 
then, bearing in mind the consequence of granting special Privileges 10 
a shareholder, we should consider that the construction of "golden share":,; 
is not approved in the Commercial Companies Code. 

The above view can be also supported by Articie 625 of CCC allowingfor 
voting Privileges in the statutes of a Company. It is only possible in case of 
companies (established after 31 December 2000 and before Poland is admiticd 
to the European Union) having the State Treasury as a shareholder. 

V. Supervision in a Capital Company and the Rights 
of Minority 

1. Capital companies (limited liability companies and joint stock com-
panies) have legal personality. Hence, they act through their bodies (aforesaid 
Articie 38 of the Civil Code). In a joint stock Company, such supervisory 
body is the supervisory board. 

PPHTO8SNÖmi24M 1 \ f i T - ^ V " """"" "°h k l m [G° l de" ™ Pofeh Legyaünl 
pospoita 12X2.2000 ? P , e n " ™ ^ «ü» "R«o-
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fhe powers of the supervisory board include not only the permanent 
rvision over the activities of the Company (Articie 383 § 1 of CCC) 
also the appointment and dismissal of members of the management 

rcj of the Company (Articie 368 § 4 of CCC) and suspending them from 
. duties and also delegating members of the supervisory board so that 

t empora r i ly perform the duties of members of the management board 
/Ariicle 383 § 1 of CCC), In practice, in large joint stock companies, 

i.e., shareholders, are not able to influence the activities of the 
Company in a direct way, which enhances the importance of the supervisory 
board as the emanation of shareholders. 

The basic method of electing the supervisory board of a joint stock 
Company is defined in Articie 385 § 1 of CCC, whereby it is appointed by 
the general meeting. As a rule, the resolution of the general meeting 
concerning the appointment of the supervisory board is passed by the 
absolute majority of votes (Articie 414 of CCC). The above construction 
is cotnpatible with the purely capital nature of a joint stock Company.19 

The method of appointment of the supervisory board described above 
may be, however, a threat to the interest of minority shareholders. Con-
sidering that shareholders, unlike members of a limited liability Company, 
have no right of personal control over activities of the Company, depriving 
them of the influence on elections to the board can be particularly painful 
-to them. 

2. The protection of interest of minority shareholders is furthered by 
the possibility to elect members of the supervisory board by voting in 
separate groups. That procedure is provided for premature expiration of 
mandates of the existing members of the supervisory board. The election 
by groups can take place on request of shareholders representing one fifth 
of the share capital (Articie 385 § 3 of CCC).20 The right to file such 
a request is even available when the bylaws does not provide for election 
of the supervisory board by voting in separate groups.21 

The essence of that procedure is appointing members of the supervisory 
board by groups of shareholders representing adequate portions of shares 
in a Company. The number of shares required to form a group is the result 
of dividing the total number of shares by the number of members of the 
supervisory board. Accordingly, if the share capital of a Company is divided 
into 10,000 shares and its supervisory board consists of five members, the 

19 J. F r ^ c k o w i a k , A. K i d y b a , K. K r u c z a l a k , W. P y z i o l , J. W e i s s , Kodeks 
handlowy, Komentarz [Commercial Code. Commentary], Warsaw 1999, p. 534. 

20 K. K r u c z a l a k , Wybör rady nadzorczej i komisji rewizyjnej grupami [Election of 
Supervisory Board and Audit Commission by Group Voting], "Prawo Spölek" 1998, No. 9. 

21 Verdict of the Supreme Court of 24.9.1998 I CKN 517/98, OSNC 1999, item 57. 
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Joint action of shareholders representing 2,000 shares is required to 
a group authorised to elect one member to the supervisory board.22 ' 

Article 385 § 4 of CCC eliminates the existing doubts as to wheti 
the voting in groups is excluded when a candidate to the supervisory boa 

was nominated by a public administration agency, and then the gefle 

meeting of shareholders of a Company elected the person concerned: 
supervisory board comprises a person appointed by a body specified i * 
a different law, only the remaining members of the supervisory board 
be elected in groups). Shareholders representing one fifth of the 
capital of a Company may submit a request for appointment of a n 
board by voting in separate groups even if the existing supervisory hoard 
comprises a person nominated by a body outside the Company by virtljS 
of a different law (e.g., by the general meeting of employees under Artiejfi 
12 § 4 of the Act 

on Commercialisation and Privatisation of State-ownedU 
Enterprises). In such a case, the only member of the supervisory board ^ 
who is not dismissed is that directly appointed by the general meeting pf 
employees. 

3. The new Code also clarifies the prior doubts as to a Situation^ 
the number of groups created by shareholders in order to appoim the i 
supervisory board is smaller than the number of members that should ^ f t l ! 
elected. Under Article 385 § 6 of CCC the 

positions on the supervisory 
board not filled by the appropriate group of shareholders shall be filled 
by a vote held with the participation of all shareholders whose votes wäre 
not cast in the election of the members of the supervisory board elected 
by a vote in separate groups. On the other hand, pursuant to Article 385 
§ 9 of CCC, each share (excluding non-voting shares) shall carry only one 
vote, without Privileges or Hmitations.23 

Article 379 of CCC, concerning the election of the supervisory board 
by voting in separate groups, is more precise than the corresponding 
Provision of the 1934 Commercial Code. Nevertheless, the regulations of 
the new code fall to eliminate all doubts related to the said procedure. 
The following issues escape unanimous resolution: Which body is authorised ;• 
to fill a vacancy on the supervisory board if one of its members, elected • 
by a separate group of shareholders, resigns from the office? May the •-.=' 

22 The procedure for appointment of members to the supervisory board by voting in., 
separate groups set forth in CCC strongly diflers from the regulations of the 1934 ComnerciaJ 
Code which prevented such a procedure if at least one member of the existing supervisory 
board was nominated by a state or local authority (Article 379 § 3). Under the aforesaid 
regulation, the said right of minority was excluded if a member of the existing supervisory 
board was directly nominated by a public administration agency. 

23 B. M a m i c a , Organy nadzoru a prawa mniejszosci u> spölce akcyjnej [Supervisory Bodics 
and Rights of Minority in Joint Stock Company], "Prawo Spölek" 1998, No. 12. 
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rvisory board elected by separate groups of shareholders be then 
ÄSped iß accordance with the ordinary procedure? Does a shareholder 

ible under the Statutes to appoint a member of the supervisory board, 
£jts this right in the event of election of the board by voting in separate 

;? The foregoing doubts arise out of the fact that the election by 
method within the framework in separate groups is a special 

)ted in the commercial law. Therefore, it seems that such doubts can 
be cleared by statutory regulations. 

VI. Protection of Financial Entitlements of Minority 
Shareholders 

P P I P ' ' 
f^ The financial entitlements of shareholders include, most of all: 

A, Right to dividend, that is to share in profits of a Company, 
g. Right to a portion of a company's assets remaining after liquidation 

of a Company. 

A. Right to Dividend 

in •1, This entitlement is regulated by CCC 
from regulations of the 1934 Commercial Code 
amounts and defines 

a way partially differing 
First of all, it limits the 

Amounts ana uemics the sources of fund designated for payment of 
dividend, defines the eligible persons and allows for payment of advance 
on the anticipated dividend. Within the limits set out by CCC, the bylaws 
may provide for other rules of profit distribution than those laid down in 
the Code (Article 191 § 3 and Article 347 § 3). 

Article 191 § 1 and Article 347 § 1 of CCC provide for the general rule 
whereby shareholders are entitled to participate in profit shown in the 
financial report (audited by expert auditor in case of a joint stock Company) 
which has been designated by the shareholders' meeting (general meeting) 
for distribution among shareholders.24 Likewise in the 1934 Commercial 
Code, the right to profit depends on the shareholders' meeting (general 
meeting) passing a resolution on its distribution.25 

. 24 Verdict of the Administrative Court for Poznan of 18.01.1996, I ACr 591/95, OSA 
1998, item 2. 

25 A. Szumar i sk i , Zakres prawa wspölnika spölki kapitalowej do udzialu w zysku 
[Entitlement of a Shareholder in a Capital Company to Participation in Profit], "Prawo 
Spölek" 1997, No. 6. 
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2. The Commercial Companies Code enacts a rule whereby the nr r 

is distributed in proportion to the number of shares held. When the sha 
are not fully paid up, the profit is distributed pro rata to payments m 
on shares. Articles 192 and 348 § 1 of CCC provide that the aiaöuB^ 
distributable among the shareholders many not exceed the profits fof tgp 
previous financial year, to the extent specified in detail in the regulatio^ i 
Since the Code requires to specify the source of the amounts designed f0l 1 
payment of dividend, it would be justified to establish appropriate special"1' 
purpose funds and make allocations to them so as to enable payment of> 
dividend from them during the next financial year of companies. j 

The Commercial Companies Code clearly defines the group of personŝ  
entitled to dividend for a given financial year. They include shareholders! 
who held shares on the day of passing the resolution on profit distribution 3 
The statutes may authorise the shareholders' meeting (general meeting) ^ 
set the reference date for drawing up a list of shareholders entitled toi 
dividend for a given financial years (dividend day). It is stipulated that the! 
divided day shall not be fixed later than within two months of the day of 
passing the resolution on the distribution of profit among shareholders.24! 

3. The possibility to pay out interim dividend on account of expected 
profit is a novelty. Such option may turn out to be dangerous for 
a Company, although it certainly contributes to the increased attractiveness; 
of equity securities.27 The bylaws may authorise the management board 
pay to partners an advance on dividends expected at the end of financial: 
year, provided that the Company has sufficient funds for such payment., 
The payment of interim dividend requires the consent of the supervisory 
board (Article 194 and Article 349 § 1 of CCC). ' 

Article 195 § 1 and Article 349 § 2 further specify that the Company 
may payment the advance on the expected dividend if its financial statement 
for the previous financial year shows profits. The advance may amount tö 
no more than a half of the profits earned from the end of the prior 
financial year, to the extent specified in detail in those regulations.2S In 
case of a Joint stock Company, pursuant to Article 349 § 3 of CCC, the 
provisions regarding the dividend as such accordingly apply to the advance 
on dividends. 

4. Pursuant to Articles 196 and 353 of CCC, shares which are preferred 
with respect to dividend may not entitle the rightholder to dividends that 
exceed by more than a half the dividends designated to be paid out to the 

26 J. Jacyszyn , S. Krzes, E. M ar sza ik owsk a - K r z e s , Kodeks handlowy,, Komentan 
[Commercial Code. Commentary], Warsaw 2001, p. 448. 

11 S. S o l t y s i n s k i , et al., op. cit.s p. 371. 
28 In case of a joint stock Company, the financial statement must be audited by an exper. 

auditor. 
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olders entitled under non-preferred shares. Shares with the above 
ces do not enjoy the priority in satisfaction over the remaining 
phose regulations do not apply to non-voting shares, which are 

with respect to dividend, that is shares without voting rights. It 
gaQS that non-voting shares may be preferred with respect to dividend 

v§iout limitation and may enjoy the priority in satisfaction over the 
[eSiajßing shares. A shareholder entitled under a non-voting share who was 
ß0t paid out the dividends in füll or in part during a given financial year, 
jS entitled to a balance out of profit in the following years. This right may 
be exercised not later than during three consecutive financial years and 
further provided that such option is contemplated in the statutes.29 

puring liquidation of a Company, no profits, even partial profits, may 
be paid to shareholders prior to repayment of all debts of a Company 

462 § 2 of CCC).30 

B. Right to a Portion of Assets Remaining after Liquidation 
of a Company 

The category of financial rights also include a shareholder's entitled to 
a part of assets remaining after liquidation of a Company which, after the 
creditors were satisfied or secured, are divided among shareholders pro rata 
10 their shareholdings or payments made towards the share capital. In the 
division of assets, preferred shares enjoy a priority right to the extent of 
amounts paid for each of them. Then, ordinary shares are paid in the same 
manner. Any surplus assets are divided in accordance with general regulations 
among all shares (Articles 286 and 474 of CCC). 

VII. Protection of Corporate Rights of Minority Shareholders 

1. The corporate rights are closely related to the status of a shareholder 
in a Company. Such rights include: 

A. Right of shareholders to partieipate in the meeting (general meeting 
of shareholders), 

29 The Privileges attached to shares pursuant to the above regulations do not apply to 
advances on dividends (Article 353 § 5 of CCC). 

30 A. K i d y b a , Kodeks spölek handlowych; Ohjasnienia [Commercial Companies Code; 
Explanations], Zakamycze 2001, p. 738. 
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B. Right to vote at the meeting, 
C. Right to sue resolutions of the meeting, and 
D. Right of individual control. 
Another Classification is into absolute rights that cannot be taken 

from any shareholder by means of any legal action and relative rights 
may be subject of far-reaching modifications in a Company or e 
excluded by the provisions of the deed or the articles of association.31 

The absolute rights enjoy direct and effective protection under CCC 
any action taken in contravention of such a right is ex lege null and vc 
Therefore, it is impossible, for example, to deprive a shareholder of 
entire voting right at the meeting,32 

It is noteworthy that the group of absolute rights includes corpor 
rights only. The financial rights discussed earlier may be subject to vari 
limitations or even exclusion. 
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rule cannot be waived by the statutes. The increase in Performance Ding AUIV, — 
entail more obligations, for example by introducing recurrent non 
iary Performances (Article 176 § 1 of CCC) and the limitation of 

ts may be some obligatory omission like mission of competitive activity 
a shareholder. As a rule, it applies to members of the management 

board in capital companies and, further, members of the supervisory board 
§ f t a Joint stock Company delegated to perform acts of supervision on an 
^ Individual basis (Article 390 § 3 and Article 380 § 1 and 2 of CCC). 

Xhe above arrangements are based on a derogation from the rule 
whereby resolutions adopted by the majority of shareholders are binding 
ÖQ ajj even those who voted against a motion concerned. The resolutions 

i referred to in Article 246 § 3 and Article 415 § 3 of CCC, although passed 
• " " " • " ^t--!- 1 

'•feterreu LU m 5 - ^ ^ . — — 0 _ _ _ ~ 
bv the required majority, are not binding prior to their approval of the 

_ _ w — y Situation created thereby by shareholders.33 Those regulations are the 
2. Furthermore, the Code contains a number of institutions intended to nroof for extensive protection of each shareholder as the lack of content 

Protect the interest of an individual shareholder irrespective of the numher eivcn before, during or after adoption of a resolution and also the 
of votes at the meeting held by it. An example of that may be the proeeeding per facta concludentia leads in the "suspension" of a resolution. 
requirement of unanimity on certain matters whereby each shareholder raay A refusal of consent results in the nullity of a resolution with respect to 
easily block action of even overwhelmine maioritv of sha.r«hn1Hi*™ r^fWri their mnsent. ~ ^ ii, m 
the judgement of that shareholder, such action might endanger its...interefel 
in a Company. Article 239 § 1 and Article 404 § 1 of CCC provide thatfj 
no resolution may be adopted on matters that are not included in the 
agenda unless the entire share capital is represented and none of those 
present objects to the adoption of that resolution. Similar arrangements are 
provided for in Article 240 and Article 405 § 1 of CCC regarding the 
option to convene the meeting without observance of the convocation 
procedure provided as required by regulations when none objects to it on 
the individual basis. 

3. Protection of the minority is also ensured by the provisions of Article 
246 § 3 and Article 415 § 3 of CCC. They provide that resolutions on 
amendments to the statutes, providing for an increase in the Performance:, 
of shareholders or limitation of rights granted personally to individual..: 
shareholders require the consent of all shareholders affected thereby; the . 

31 A. S zu man sie i, Prawo Spöiek, System Prawa Gospodarczego Prywatnego [Companies:;,, 
Law; System of Private Business Law], Krakow 1995, p. 466. 

32 Article 242 § 1. Each share of an equal nominal value shall carry one vote, unless the 
articles of association provide otherwise. § 2. Unless the articles of association provias 
otherwise, every PLN 100 of the nominal value of a shaTe of unequal value shall carry one 
vote; and Article 411 § 1. One share shall carry one vote at the general meeting. The statutes 
may limit the voting right of a shareholder holding more than one fifth of the total numbe: 
of votes in a Company subject to Article 351 § 2, Article 353 § 3 and Article 354 ^ 2. Tbc 
voting right shall arüse as of the date of füll payment for shares, unless the statutes provide 
otherwise. 

_ - j — - « « . . w u u m y t g i j j j y , ^ [Utuaa-i — 
easily block action of even overwhelming majority of shareholders if \a »hose who refused their consent. 
the inrta«m«,t „f f W „u . ' '• ' ' 4 I n addition, the Code provides for such means of protection of the 

iqinority, whose use is linked to some speeified voting power at the disposal 
of a shareholder (shareholders). Such arrangements are provided in the 
regulations granting the right to request that the extraordinary general 
meeting to be convened by the minority representing at least one tenth of 

, the capital. It should be stressed here that the Code explicitly provides for 
; :.granting that right in the statutes to the minority representing less than 
" one tenth of the capital which may result in a Situation where that right 

would be available to a shareholder holding one share irrespective of the 
minimal portion of capital represented thereby. Under Article 236 and 
Article 400 of CCC, the shareholder or shareholders representing at least 
one tenth of the share capital may request that the extraordinary general 
meeting to be convened, as well as that certain matters be placed on the 
agenda of the next general meeting. Such a request should be submitted 
to the management board in writing not later than one month prior to 
the proposed date of the general meeting. The Statutes may grant such 
rights to shareholders representing less than one tenth of the share capital.34 

If the management board is slow with the foregoing, the meeting is 
convened with the approval of the registration court: first, it summons the 

" K. M i e l c a r e k , T. M o g i e l n i c k i , Podwyzszenie kapitalu zakladowego spölki z 0.0. 
bez ztniany umowy spölki [Increasing the Share Capital of a Limited Liability Company 
without Amendment to the Deed of Association], "Prawo Spöiek" 2001, No. 6, 

34 J. Weiss , op. cit.3 p- 105. 
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management board to make a representation, then it authorises the sharehoi 
ders who submitted that request to convene the extraordinary geQe ' 
meeting. The court also designates the chairman of the meeting (Artie1 

237 and 401 of CCC). 
5. The majority of at least 1/10 of the capital is also required to subi^ 

the request that: 4 | 
- the registration court, having summoned the management board to 

make a representation, appoint a party authorised to audit financia] 
statements for the purpose of examining the accounts and Operations 0f 
the Company (Article 223 of CCC); 1 

- at the general meeting, the attendance list be checked by a commissio^ 
appointed for that purpose and consisting of at least three members; the? 
requesting shareholders have the right to elect one member of the commissioa 
(Article 410 § 2 of CCC); and 

~ the registration court be able to appoint liquidators designating on^ 
or two liquidators (Article 463 § 2 of CCC). 

6. At times, the protection of minority holders entails the increased 
ability to block acts that the majority would like to take to further their 
interest. Hence the requirement of a qualified majority for adopting: 
resolutions on certain crucial matters for the Company and its sharehoi-1 

ders. Under Articles 245 and 414 of CCC, resolutions of shareholders 
shall be passed by the absolute majority of votes. However, lawful resolu-
tions may sometimes be passed by the majority of 2/3 or even 3/4 of 
votes cast. 

The majority of 2/3 of votes is required for: 
- resolutions on amendments to the deed of association, dissolution of 

a Company or transfer of the enterprise or its organised part (Article 246; 
§ 1 of CCC); 

- contracts for acquisition for the Company of any property for a prioe 
exceeding one tenth of the paid in share capital from the founder or the 
shareholder, or from the dependent Company or co-operative of the founder 
or the shareholder, concluded before the second anniversary of the registration 
of the Company (Article 394 § 1 of CCC); 

- adjournment of the sittings of the general meeting (Article 408 
§ 2 of CCC); 

- resolution on changing the objects of the Company without the 
buyout if it is so provided in the statutes and further provided that it is 
adopted in the presence of persons representing at least one half of the 
share capital (Article 417 §4 of CCC); 

- resolution of the general meeting of each of the merging public 
companies, unless the statutes of such companies provide for stricter 
requirements (Article 506 § 2 of CCC); and 
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.. resolution on dividing a public Company unless its statutes provide 
for stricter requirements (Article 541 § 3 of CCC). 

7 The majority of 3/4 is required to: 
pass resolutions on the issue of bonds; 

I i amend the statutes; 
_ transfer the enterprise; and 
- merger and dissolution of a joint stock Company (Article 415 of CCC). 
Siinilarly, such a majority is requited by the general meeting of each 

0f the companies in order to adopt a resolution on their merger (Article 
$06 of CCC). It is also needed to adopt a resolution on a substantial 
change in the objects of a limited liability Company unless the deed of 
association provides for stricter requirements (Article 246 § 1 of CCC). 
Also, passing a resolution on division of a Company requires a resolution 
pf the general meeting of the Company to be divided and each of the 
acquiring companies; such a resolution must be adopted by the majority 
of three fourths of votes representing at least half of the share capital, 
unless the deed of association or the bylaws provide for stricter requirements 
{Article 541 § 1 of CCC). The same requirements apply when dividing 
a Company by the formation of a new Company (Article 541 § 2 of CCC) 
and in the case of merger of capital companies (Article 522 § 2 of CCC). 
The aforesaid requirements must be also satisfied for the validity of 
a resolution on amending the bylaws so that the management board is 
authorised to increase the share capital within the limits of the authorised 
capital (Article 445 § 1 of CCC). The majority of three fourths of votes is 
required (in addition to other requirements) to transform a capital Company 
into another capital Company (Article 577 § 1 Point 1 of CCC). 

VIII. Certain Special and Important Means 
of Protecting the Rights of Minority Shareholders 

1. The means of protecting the interest of minority shareholders may 
bc also classified as offensive and defensive ones.35 All of the means 
dcscribed so far belong to the latter group as the activity of the exposed 
shareholders was limited to preventing the adverse to them proeeedings by 
the majority. On the other hand, the most important offensive means 
include the challenging of resolutions by action brought for their annulment 
by the court (Articles 249 and 422 of CCC) and for declaration of 

35 T. K o m o s a , J. M o d r z e j ew ski, op. cit.; A. S z u m a n s k i , Prawa spölek..., p. 529. 
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invalidity (Article 425 of CCC), as well as the right of each shareh 
in a limited liability Company (it applies to limited liability cour 
only) to request that a Company be dissolved by the court if the# 
of that Company became impossible to be achieved or if there 
other significant reasons resulting from relations within a Company (A 
271 Point 1 of CCC). 

The Commercial Companies Code, applicable from 2001 onw 
expanded the possibility of forced removal of a shareholder, a shareh-' 
in a joint stock Company in particular, from a Company. It provided 
the compulsory redemption of shares in a limited liability Company (Ar 
199 of CCC) and the forced redemption of shares in a joint stock com; 
(Article 359 of CCC), and also the forced buyout of shares (Article 
of CCC). They provide the basis for removing shareholders from a com;-
even against their will. The forced removal of such persons from a comf 
may take lace without the need to take legal action.36 

A. Challcnging Resolutions of the General Meeting 
w 

1. The right to bring action against resolutions of the gencral meeting 
is one of the most important absolute instruments of minority protection. 
Article 249 of CCC (regarding a limited liability Company) and 
422 and 425 of CCC (concerning a joint stock Company) provide that; 
formal nature of violation of the requirements set forth in those artie 
was taken as the criterion to sue. A contradiction of the general meetifi 
resolution with the law justifies an action brought for declaration of 
invalidity of that resolution.37 Article 425 of CCC exclusively refers t®; 
resolutions that are contrary to absolutely binding legal norms and the, 
"law" should be understood not only as CCC but also each law in force 
on the day when the challenged resolution was adopted, and also regulations 
issued on the basis of and in enforcement of that law (Articles 87 § 1, 88 
§ 1 and 92 of the Polish Constitution) and also ratified international treaties 
(Articles 87 § 1, 88 § 3 and 91 of the Polish Constitution).38 

Article 425 of CCC authorises the same persons to bring an action for 
declaration of invalidity of the general meeting's resolution, as authoriscc 

36 M. Michalski, Umorzenie definitywne akcji w swietle przepisöw Kodeksu handlawego 
oraz ustawy o publicznym obrocie papierami wartosciowymi [Final Redemption under Provisions 
of the Commercial Code and the Act on Public Trading in Securities], "Prawo Spnlek" 1999 
No. 10. 

37 A. S z u m a d s k i , System prawap. 538. 
38 J. J a c y s z y n , S. K r z e s , E. M a r s z a i k o w s k a - K r z e s , Kodeks handlowy. Kamenian 

[Commercial Code. Commentary], Warsaw 2001, p. 520. 
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422 of CCC (ability to annul resolutions of the general meeting), 
• to the exclusion of Article 189 of the Code of Civil Procedure, 
excluding the option to apply to the court, at the same time, for 
lätion of existence or non-existence of a legal relation or a right, 

that the applicant has a legal interest in it.39 

%he inconsistency with the bylaws or good practices, injurious to the 
-y's interest or intended to harm a shareholder, justifies an action 
l| for annulment of a resolution. The possibility to annul or declare 
•ty of resolutions of the general meeting is a derogation from the 
f the reliability of law and hence, although that arrangement was 
eä by the legislator, it is strictly limited in time. An action for 
" ent of a resolution of the general meeting should be brought within 

ffl0nth after receiving a notice of that resolution, and not later than 
six months after adoption of that resolution (Article 424 § 1 of 
The right to bring such action expires at the end of six months of 

date on which the entitled party learnt of the resolution, however not 
~ than after two years of the adoption of the resolution concerned 

_ticle 425 § 2 of CCC). 
The Commercial Companies Code also provides for the means of 

l^lyenting the events of abuse, that occur in practice, of the right to sue 
^^i t t ions . The challenge of a resolution of the general meeting will not, 

ja fact, halt the proceedings for registration of that resolution (first sentence 
in Article 423 § 1 of CCC), e.g., registration of a resolution to am end the 
bylaws and to increase the share capital. However, the registration court 
may suspend the registration proceedings (second sentence in Article 423 
§! of CCC). Where a clearly unfbunded action was brought before the 
court, it may adjudicate from the Company an amount up to ten times the 
Cöürt costs, irrespective of damages, if an, to be sought in accordance with 
the general rules (Article 423 § 2 of CCC). 

B. Forced Redemption of Shares 

1. Pursuant to Articles 199 and 359 of CCC, shares may be redeemed 
if the deed of association (bylaws) so provide. In addition, in the case of 
a limited liability Company, a share may be only redeemed following the 
registration of a Company. Shares may be redeemed with the consent of 
a shareholder by way of their acquisition by a Company (voluntary redem-
ption) or without its consent (forced redemption). 

39 Ibidem, also see: verdict of the Administrative Court for Warsaw of 17.12.1998, I ACa 
W6/98, "Prawo Gospodarcze" 2000, No. 1. 
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The terms and procedures for the forced redemption should be 
down in the deed of association (bylaws). Therefore, forced redempti0fl' 
a share whereby shares are taken away of a shareholder against its 

may only take place if the deed of association or the bylaws clearly prl 

so. They should also provide for the redemption procedure and 
thereof. In the absence of such provisions in the deed of associat 
(bylaws), such redemption is impossible. Therefore, when such provisj, 
are absent from the bylaws, redemption, if any, first requires a change 
the Contents thereof by a duly justified resolution of shareholders.'10 

It should be emphasised that amendments to the bylaws providing 
a forced redemption of shares may not concern shares that were subscri 
prior to its registration (Article 359 § 5 of CCC). It provides for an§ 
additional protection of the rights of those shareholders who were tnetnberj 
of the Company before the amendment of the bylaws providing Tor thl 
redemption of shares. . 

2. The redemption of shares is effected by adoption of a resolution by 
the general meeting. Such a resolution should include, without Limitation 
the legal basis for redemption, i.e., refer to the provisions of the law and: 
the deed of association (bylaws) providing for redemption, and specify the? 
amount of payment due to a shareholder for redeemed shares, and also! 
specify the procedure for reduction of the share capital. It seems that suelj 
a resolution should also specify the date of payment for redeemed sharesi 
A resolution on share redemption should be published in "Monitor SqidoW 
i Gospodarczy" [Court and Business Monitor] and, possibly, in othct' 
newspaper named in the bylaws for publication of communications by the.; 
Company. 

3. It should be stressed that, as a rule, any redemption ol' shares 
requires reduction of the share capital. A resolution to reduce the share 
capital should be adopted at the same meeting where the resolution tö 
redeem shares was passed. The detailed procedure for reduction of the 
share capital due to the redemption of shares is laid down in Article 360 
§ 2-4 of CCC.41 

The bylaws may also provide that the shares are redeemed after the 
triggering event occurs, without adoption of a resolution by the gencra! 
meeting. In such a case, the redemption is in a way automatic and takes 

4U L. K n u r n o w s k a , Przymusowe umorzenie udziaiöw lub akcji w spölkach kapiialovueh 
[Forced Redemption of Shares in Capital Companies], "Prawo Spölek" 2001, No. 4. 

41 The bylaws may also provide that the Company issues registered shares or bearer shares 
or ntihty certificates without a specified nominal value in exchange for shares. Unless thev 
provide otherwise, they shall also participate on equal terms with the shares in dividends ar,d 
m the balance of assets of the Company over and above the nominal value of shares (Articlc 
361 of CCC). 

£•• upon occurrence of the triggering event specified in the bylaws. The 
fsions on forced redemption apply then which entails, among other 
s the duty to pay remuneration to a shareholder of shares to be 
med. In addition, after occurrence of that event, the management 

should immediately adopt a resolution to reduce the company's share 

p a l . 
regards limited liability companies, the Commercial Companies Code 

ides for the redemption of shares out of net profit without simultaneous 
öuetion of the share capital (Article 199 § 6 of CCC). It is based on the rule 
• steady share capital and hence does not require the so-called convocation 

edure, as the interest of the company's creditors are not adversely affected 
$y.42 In connection with the redemption of shares out of net profit, the 

;iegatc nominal value of all remaining shares is reduced and drops below 
she amount of share capital. Therefore, it is permitted but not necessary for 
the shareholders to pass a resolution to amend the deed of association and to 
match the existing shares to the unchanged amount of the share capital.43 

C. Force Buyout of Shares 

]. The Commercial Companies Code launched a completely new legal 
arrangement providing for the attainment of similar objectives as the forced 
redemption of shares (Article 418 of CCC).44 It is the forced buyout of 
shafes representing less than 5 percent of the share capital. Such a buyout 
requires the votes of no more than five shareholders holding jointly at least 
90 percent of the capital. This construction is called "the squeeze out" and 
enables the elimination of minority shareholders without their consent. 

It will apply if lawful proeeedings of minority shareholders (e.g., 
challenging resolutions, enforcing the right to information) hinders Operation 
of the Company and management of its affairs and becomes burdensome 
ön the majority. "The squeezing out" exists in the law system of such 
countries as The Netherlands, Belgium and France, where it is mainly used 
to transform open companies into closed - family companies. The use of 
forced buyout does not depend on any additional requirements other than 
the required percentage of shares and the adoption of resolution by the 
majority of nine tenths of votes cast. This Instrument does not have to be 
provided in the bylaws or justified by any important circumstances. 

42 L. K n u r n o w s k a , op. cit. _ 
43 Resolution of the Supreme Court of 9.04.1997, III CZP 15/97, OSNC 1997, item 74. 
44 A. S z u m a n s k i , Prymat kapitalu nad osabq [Prevalence of Capital over a Personl, 

"Rzeczypospolita" of 14.02.2001. 
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2. The resolutions on forced buyout should identify the shares affr-
thereby and the shareholders who undertake to buy them. It should 
identify shares designed for particular buyers. The resolution is adopt< 
an open and registered voting, however any Privileges with respect to 
number of votes per share are excluded: each share carries one vote witf 
any Privileges or limitations. The regulations do not call for any justificai 
of such a resolution and hence the intentions of initiators will be diffi 
to prove if any eliminated shareholder tried to challenge a resolution 

The efficiency of the "squeeze out" resolution depends on the buy 
of minority shareholdings in accordance with the rules laid down in ^ 
The forced buyout is regulated by the provision concerning the buyout 
shares of those shareholders who voted against a change in the objecto 
the Company. The "squeezed out" shareholders are required to submit" 
shares or evidence of their Submission with a notary within two days 
the office of the management board, for their use by the Company. I 
those, who were absent from the general meeting, the deadline expi 
within one month after publication of the resolution, If the "squeezed o\ 
shareholder fails to submit shares within the required time limit, 
management board will annul them in accordance with the procedure 
down in Article 358 of CCC and then issue new share documents bei 
the same issue number. Within four weeks after the date of the resolution 
on annulment of shares, the management board communicates the Iis" 
of share documents that were redeemed. The costs of document excha 
is borne by the Company. Persons named in the resolution as share 
should pay amounts due for the buyout price into the bank account of 
the Company. They have three weeks to do so after the communication of 
price by the management board. The price may also be communicated at 
the general meeting. 

3. The regulations also strive to secure the financial interest of shareholders 
eliminated from the Company in accordance with the above-mentioned 
procedure. Under Article 417 § 2 in connection with the second sentence 
of Article 418 § 3 of CCC, an independent expert auditor is retained to 
appraise the shares. If such an expert is not applied at the same general 
meeting, the management board requests the registration court to appoint 
it. Hence the guarantee of obtaining the market price for such shares. Iii 
addition, the first sentence of Article 418 § 3 of CCC provides that the 
share documents may be released to buyers after the füll buyout price was 
paid meaning, in light of Article 417 § 2 of CCC, the aggregate price of 
all shares to be bought out. Furthermore, the buyers of shares assume 
a joint and several liability for the payment of the price. 

4. In order to use the buyout option, a substantial consolidation of 
shares is required - five holders must have 90 percent of shares. It may 
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one by contrived means, e.g., by selling shares among shareholders 
et to the right of repurchase or pre-emption right (CCC provides for 

„ an option in Article 338 § 2). 
®fhe regulations do not impose any restrictions on the multiple exercise 
the right of forced buyout if the requirements of Article 417 of CCC 

f u l f i l l e d . Hence, majority shareholders can in a way agree on the 
ual buyout of smaller stakes. The use of buyout is too resolutions 
s possible. Nevertheless, we cannot exclude some attempts to challenge 
sales by "the squeezed out" shareholders as avoidance of law. The 

t rulings on that matter is difficult to predict, and we should hope for 
common sense of courts in the judgement of the aforesaid regulations. 
5. Serious concerns should be voiced as to the construction of forced 

V buyout as such, in particular the ease of getting rid of unwanted shareholders 
off the Company. It should be borne in mind that the principles of 
m e r c h a n t fairness and loyalty also apply in capital transactions, likewise 
the rights of minority shareholders. Hence, the construction of "squeezing 
out" äs such causes many doubts. 

A. Niedzielska presents a different view; in her opinion the regulation 
referred to in Article 418 of CCC do not violate the equality of shareholders 
provided for in Article 20 of CCC. In case of a joint stock Company, the 
capital prevails over the personal element. It secures the rights of majority 
holders who risk substantial amount of capital. Shareholders with a negligible 
financial holdings should not destabilise the Operations of a Company.45 

^Such arguments should be taken into account, too. 

C. Right to Information 

1. The right of shareholders to have adequate information about the 
Company tends to gain on importance and affects the fulfilment of other 
entitlements (financial and corporate). It was noted in the European Union 
iegislation in the Council Directive of 12 December 1998.46 In the new 
Code, the individual right of shareholders to information is guaranteed by 
Articles 428 and 429. Pursuant to those Articles, during the sitting of the 
general meeting, the management board is required to provide a shareholder, 
at his request, with information concerning the Company, wherever required 

45 A. N i e d z i e l s k a , Wycisni^cie czyli eliminacja mniejszosciowych akcjonariuszy [Squeezing 
out, i.e., the Elimination of Minority Shreaholders], "Rzeczpospolita" of 11.05.2001; A. S zü-
rn ans ki, Prymat... 

46 Directive No. 88/627/EEC, O.J. 1998, No. 348, item 62, regarding the announcement 
of acquisition or disposal of a substantial block of shares of a listed Company. 
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l es A shareholder holding the statutory 5, 10, 25 or 33 or 50% of votes 
v general meeting is actually able to influence the Operations and .ü 

together with the date on which it was provided ana tne person, to whoi&ö 
it was provided, should be disclosed by the management board in writmÄ 
in the materials submitted to the next general meeting. Such materials do 
not have to include information disclosed to the public and provided durino 
the general meeting (Article 428 § 4 of CCC). In a Situation where 6 

could be injurious to the Company or to its affiliate or to a depen 
Company or co-operative, in particular due to the disclosure of technical 
commercial or organisational secrets of the enterprise, or could expose 
a member of the management board to criminal, civil or administrative 
liability, the management board should refuse to provide information 
(Article 428 § 2 of CCC). 

A shareholder who has been refused the requested information during 
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to do so in order to consider a matters included in the agenda (Article 
§ 1 of CCC). 

The management board may provide a shareholder with decisions of the Company. In addition, the accumulation of 
icernitiP' the romnanv nutsiHe the oeneral meetinp Siirh tnfn**«.. '̂ . 4... — o « . l^ofilo concerning the Company outside the general meeting. Such information hares by one party may indicate preparations to the so-called hostile 

together with the date on which it was provided and the person. to ^e-over. Still, the Company to be taken over is able to defend and protect 

the sitting of the general meeting and who raised an objection recorded in hostile take-over was proposed. In this way, it is possible to buy out own 
the minutes, may apply to the registration court, requesting that the 
management board be obligated to provide such information. It may also 
apply to the registration court requesting that the Company be obligated 
to communicate the information disclosed to another shareholder outside 
the general meeting (Article 422 § 1 and 2 of CCC). 

In the case of shareholders of limited liability companies, their right to 
information is limited.47 Nevertheless, there are several differences between 
Article 21 of CCC and its former wording (Article 209 of the Commercial jhe protection of shareholders holding Iess shares than the percentages 
Code of 1934). It broadened the use of the right of individual control by 
a shareholder in a Situation when it was not able or could not exercisc 
that right. In its füll exercise, a shareholder may exercise the right o!" 
individual control together with a person authorised by it (expert aüditor. 
financial adviser, etc.). However, it may not transfer the right to carry out 
individual control onto other persons without its participation. 

2. The Act on Public Trading in Securities48 (hereinafter referred to as 
APTS) plays an important role in that area as it refers to joint stock 
companies traded on the stock exchange. It is also the enforcement of the 
aforesaid 1988 directive of the European Union. The limitation of the 
accumulation of excessive decision-making powers in one hand are intended 
to protect both a Company affected by a given transaction and its remaining 
shareholders who tend to hold a small percentage of the total number of 

47 The minimum right of a shareholder is guaxanteed by Article 188 § 2 of CCC whereby 
each shareholder may inspect the share register. 

w Act of 21 August 1997, Dz.U. No. 118, item 754, as amended. 

itself against such situations. 
There are several components of the defence system.49 One of them are 

aniendment to the company's bylaws increasing the obligations related to 
the trading in shares and providing for some additional powers to the 
shareholders. It entails, for example, preferred shares or granting rights to 
the existing shareholders; enables them to acquire additional shares on 
a preferential terms in specified circumstances (e.g., impact of a proposal 
to acquire 15% of shares). On the other hand, preferred shares may entitle 
to ittore votes in case of a take-over proposal. 

It is also possible to make relevant changes in assets and liabilities, 
resulting in a material decline in attractiveness of the Company when the 

shares on a relatively preferential terms which leads to a significant outflow 
of funds from the Company, a growth in the share price and, at the same 
ftme, when money is borrowed finance the needed buyout of shares, 

= ä growth in the level of indebtedness of the Company. The take-over is 
also discouraged by the issue of own debt instruments (bonds, commercial 
paper, etc.) and the duty of their immediately redemption in case of 
ä changed in the shareholding structure. 

specified above, mostly consists in providing them with information about 
transactions that could affect their position in the Company and foreseeable 
fhictuations of prices of securities held by them. Being informed of the 
accumulation of substantial stakes in the hands of a Single party enables 
the shareholders to make investment decision on the basis of true, reliable 
and objective Information.50 

3. Under Article 147 of APTS, the notification Obligation arises when, 
äs a result of acquisition of shares in a public Company, an entity obtains 

J or exceeds 5 or 10% of the total number of votes at the general meeting, 
however provided that the shares held by a subsidiary are understood are 
held by the parent Company (Article 147 § 1 Item 1 in connection with § 4 
of APTS). The duty to notify also arises when, as a result of sale of shares, 
the investor previously holding 5 or 10% of votes at the general meeting 

49 A. K o w a l s k i , Presja na niezaleznosc [Pressure for Independence], "Gazeta Prawna" 
of 18-19.12.2000, No. 123. 

50 L. L ip iec , Ochrona mniejszosci w spöice akcyjnej [Protection of Minority in a Joint 
Stock Company], "Gazeta Prawna" of 22-23.12.2000, No. 112. 
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became the holder of shares ensuring no more than, respectively, 5 or Iqo/ 
of votes (Articie 147 § 1 Item 2 of APTS). Accordingly in a Situation, wheil 

the Investor previously holding at least 10% of votes at the general meetinp 
acquired or sold the number of shares whereby its holding was altered bv 
at least 2% of votes (Articie 147 § 2 of APTS), is obligated to notify 
thereof. The notification should specify the number of shares currently held 
their percentage in the share capital, the number of votes derived fro^ 
such shares and their percentage share in the total number of votes at the 
general meeting of shareholders (Articie 147 § 3 of APTS). Within four 

days after registration of the relevant transaction in the securities account 
as a result of acquisition or transfer of shares (or other securities), the 
entity who changed its legal status vis-a-vis the Company is requircd to 
notify the Securities and Exchanges Commission (SEC) to that elfcct. as 
the authority exercising direct supervision over the compliance of functioning 
of the capital market. It is also required to notify the Office for the 
Protection of Competition and Consumers (OPCC) as the anti-monopoly 
authority. The Company's notification of attaining the statutory limit o: 
votes at the general meeting results from the duty, unconnected with the 
Obligation of an investor, assumed by the Company to notify SEC and 
OPCC of transactions altering the substantial holdings of shares (Articie 
148 of APTS). 

The Act provides for stricter requirements on investors who intcnd to 
acquire shares in a public Company whereby it obtains or exceeds 23, 33 
and 50% of the total number of votes at the general meeting. Such u arty 
is not only required to notify SEC of its intention to do so, but aiso to 
obtain a consent for such acquisition (Articie 149 § 1 and 2 of APTS).' 
The acquisition of depository receipts, the so-called ADRs and GDRs, does 
not require such consent (Articie 149 § 5 of APTS). The Commission issucs 
an administrative decision within 14 days after receiving the notification. 
The consent may only be refused, if the acquisition of shares would lcad 
to a violation of the provisions of that Act or could threaten an important 
interest of the State or the national economy (Articie 149 § 2 Item 2 of APTS). 

Although none of the addresses of such notification is not empowercd 
to raise objections as to the acquisition or disposal of securities (with the 
exception of Articie 149 § 2 Item 2 of APTS), a failure to notify may Icac 
to sanctions provided for in Articles 156 and 167 and 168a of APTS. 

4. If the investor became the holder of a substantial shareholding but 
failed to notify the relevant authorities and the Company to that effect, 

51 G. Domar i sk i , L. S t ? p i e n , W kwestii "zgloszenia zamiaru" nabycia znaczneeo 
pakietu akcji [Regarding the "Notificationo of Intention" to Acquire a Substantial Shareholding]. 
"Prawo Papieröw Wartosciowych" 2000, No. 2. 
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exercise of voting rights under such shares is null and void, and any 
ölutions passed with the participation of such a shareholder must be 

Jmulled. The pain of invalidity may only be applied when the shares in 
Company were acquired in excess of the statutory limit, nevertheless it 

does not apply either to a disposal of shares and leaving the group of 
bblders of substantial shareholdings, or in case of the company's failure to 
satisfy the notification Obligation. 

Irrespective of the invalidity of the exercise of voting rights, the failure 
tö meet the Obligation to notify leads to penal liability (Articles 167 and 
168 of APTS). The penal liability under Articie 167 of APTS applies to 
bpth the investor who made a transaction entailing a duty to notify (Articie 
147 § 1 and 4 of APTS) and the Company who received information to 
that effect from the investor (Articie 148 of APTS). The failure to notify 
of an intention to acquire and the failure to obtain the consent on the 
acquisition of shares entitling to 25, 33 or 50% of the total number of 
votes at the general meeting, is penalised under Articie 168a of APTS. The 
fme for either offence may be up to one million PLN. 

IX. Summary 

1. The protection of the rights of minority shareholders entails that the 
individual powers of shareholders cannot paralyse the Operations of a Com-
pany, especially considering the large capital involvement of individual 
shareholders. On the other hand, the latter cannot ignore the interest of 
minority shareholders. Hence, the legislation in force-provides for the means 
of Protections linked to the size of interest, shareholdings in particular, and 
various individual (personal) rights. 

2. As the new Commercial Companies Code has been in force for 
a short period of time, the future court rulings relying, hopefully, on the 
common sense, will determine the extent of protection of minority shareholders 
:n light of the nature, type and objects of a capital Company. 

3. The protection of minority shareholders, especially in the new Com-
mercial Companies Code, seems reasonably balanced vis-a-vis the interest 
of majority shareholders. 

Naturally, in large joint stock companies dominated by major shareholders 
on the capital market, the position of minority shareholders is still rather 
protected in theory ("on paper"). The enforcement of powers in court is 
still time-consuming, burdensome and expensive. Hence, the social belief in 
the need for actual protection of the rights of minority shareholders in 
capital companies will remain for many years to come. 

I 
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L'Internet et les droits d'auteur en Pologne 

I. Remarques generales 

rapport presente les questions juridiques essentielles qui apparaissent 
en droit polonais1 s'agissant d'exploitation des oeuvres et des objets des 
droits voisins dans le reseau informatique. Nous abordons ici, entre autres, 
ies pröblemes relatifs: au contenu des droits d'auteur et des droits voisins, 
ä lusage public et prive licite (admis), ä la responsabilite des personnes 
qui prennent part ä l'exploitation des biens proteges. Les remarques qui 
sfimposent ici concernent: a) l'absence d'une reglementation correcte, surtout 
celle relative ä la protection des objets des droits voisins, b) la nature 
•äpccifique d'application des dispositions sur l'usage admis dans le cadre du 
reseau informatique, c) de difficultes en definition des regles du comportement 
de l'utilisateur du reseau qui soit conforme au droit d'auteur et tenant 
compte des droits d'auteur, d) une protection excessive contre l'elimination 
des Protections des oeuvres contre l'acces. 

IL L'exploitation des oeuvres dans le reseau informatique 

A. L'accessibilite des oeuvres 

Le contenu du droit d'auteur est consu de fagon tres large, l'art. 17 du 
• droit d'auteur le designant comme le «droit exclusif d'utiliser l'oeuvre sur 
u tous les domaines de son exploitation». II est hors de doute que les cas 

1 La loi du 4 fevrier 1994 sur le droit d'auteur et sur les droits voisins, modifiee 
ulterieurement; Je texte integral: J. des Lois de 2000, n° 80, texte n° 904. Cette loi est designee 
par l'abreviation «dr.aut.» dans la suite. 
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suivants constituent un empietement sur un domaine sujet au monopole 
l'auteur: une digitalisation de l'oeuvre2, son enregistrement ä la m 
de l'ordinateur, ainsi que sa diffusion dans le reseau informatique 
la Convention OMPI de 1996 sur les droits d'auteur: la «mise de l'oeip® 
ä la disposition du public en sorte que les individus puissent y acceder 
temps et en lieu voulus»). 

A la base de l'art. 17 et de l'art. 50 dr.aut. pris ensemble, on p0uxr Ä 
discuter sur l'attribution de la divulgation de l'oeuvre dans le reserf 
informatique ä l'un des domaines d'exploitation vises ä l'art. 50 d r a f 
Notre avis est qu'une teile attribution n'est pas autorisee. Les motifs f, 
defaut pour compter l'exploitation en question parmi les domaiu 
d'exploitation, meme ceux prima faciae, les plus proches; a savoir, l'execut 
ou la reproduction devant un public (art. 50 point 5 dr. aut.). L 
de possibilite de subsumer n'a pas quand meme d'importance pratique"cri 
Situation oü l'enumeration des domaines d'exploitation donnee par l'art. 59 
n'est qu'exemplaire, et non exhaustive3. 

Soulignons ici: on ne saurait pas considerer l'incessibilite de l'oeuvre 
reseau informatique comme l'introduction de l'oeuvre en circulation au sen* 
de l'art. 51 dr.aut. Cette forme d'exploitation est en effet inseparablement 
liee au transfert de la propriete d'un exemplaire de l'oeuvre. Cependant 
l'exploitation de l'oeuvre dans le reseau ne permettant de parier que de sa 
multiplication (en serwers, en memoires des ordinateurs), parier d'une 
circulation d'exemplaires en ce cas serait non fonde. Cet etat des choses 
est determinant pour constater que l'accessibilite de l'oeuvre dans le reseau 
n'aboutit pas a epuiser le droit (cf. art. 51 al. 2 et 3 dr.aut.). Cette Solution 

L'Internet et les droits d'auteur en Pologne 173 

nlaire en circulation. Alors, une question s'impose si l'on ne devrait 
Appliquer, aux «exemplaires» specifiques obtenus gräce ä l'accessibilite 

foeuvre dans le reseau, une construction analogue ä l'introduction des 
IJ^jjpIaires materiels en circulation. 

B. L'exploitation de l'oeuvre par le fournisseur du contenu 

peut paraitre controversee dans la mesure oü souvent, un caractere commeröatlK 811 n e s l p a s P 0 5 5 ™ ^ ™ ' c . ^ , . 
de l'exploitation de l'oeuvre dans I n t e r n e t equivaut ä la mise d'Ä * o u u n e m c I t a Ü O n a k V 1 0 l a t ' ° n d " d l 0 1 t d a U t e U t ' S l ^ c o n s l d e r e e 

2 Cependant, il n'est pas possible, ä la lumiere du droit, considerer le resi:l(.ai d'un; 
«transformation digitale» comme une oeuvre elaboree (l'oeuvre derivee) par rapport ii l'neuv:; 
soumise ä ce procede. Une oeuvre derivee elaboree (par ex. traduetion d'une oeuvre Jittcraire, 
arrangement d'un oeuvre musicale, etc.) ne devient objet a part entiere du droit d'auteur {um 
elaboration aboutissant a l'oeuvre derivee) que parce qu'elle ajoute de ses «propres» carac-
teristiques nouvelles aux traits createurs repris, originaux de l'oeuvre initiale. Une teile 
Situation ne se produit pas en digitalisation. Le fait de mettre une oeuvre en formal digitsi 
implique certaines competences et savoir-faire, mais il n'y change rien. Meme s'il y a plusieurs 
possibilites de ranger et coller de fichiers dans lesquels on a mis l'oeuvre, nous n'allons pai; 
en regle generale, parier d'un travail createur qui aboutit ä la creation d'une autre oeuvre. 
Nous ne parlerons alors que d'un Service speeifique qui consiste a appliquer de procida 
formalises permettant une digitalisation. 

3 S'agissant des oeuvres, l'absence de ce domaine d'exploitation, qui n'est pas explicitemenl 
vise, peut avoir un certain poids lors d'une interpretation des contrats d'auteur, compte tenu 
d'une «diffusion publique», dont l'exploitation de l'oeuvre dans le reseau. Pour ce qui esi 
d'effets sensibles de cette non distinetion dans les dispositions conceraant les droits voisins: 
v. la fin du paragraphe IV. 

Tout au cours du processus qui aboutit ä l'accessibilite de l'oeuvre dans 
:e reseau, celui qui fournit un materiau accessible dans le reseau, joue un 
röie preponderant. La litterature le designe souvent comme fournisseur du 
contenu {content provider). C'est lui qui est d'habitude sujet des droits a ce 
materiau; c'est lui qui est responsable de la violation du droit, y compris 
du droit d'auteur, entrainee par la divulgation de ce materiau. 

Nul doute que le fournisseur du contenu en reseau repond de l'infraction 
des droits d'auteur selon le regime general. 
- Les controverses et les doutes qui apparaissent en la matiere concerne 
j'evaluation des renvois (linking). II. s'agit ici d'une hyperconnexion, c'est-a-dire 
cic renvois directes ä d'autres pages (ä l'aide de links - les «fils», selon une 
Ĥbre traduetion), faits par le prestataire du Service ou par celui qui dispose 
de sa propre page WWW. II parait que cette hyperconnexion, en tant que 
teile, ne viole pas le droit d'auteur. Ce n'est ni le fournisseur, ni celui qui 
dispose de la page WWW qui se branche ä la page WWW indiquee par 
je «fil», mais l'usager final. Toutefois, cela suggere, en passant, la question 
s'il n'est pas possible de considerer une teile action comme une instigation 

d'exploitation de la page WWW par l'utilisateur final est traitee comme 
licite4, et s'il est impossible de voir dans le renvoi une violation des biens 
de la «personne indiquee» ou un autre acte illegal, c'est que l'on ne saurait 
non plus mettre en cause les actes du fournisseur facilitant ce comportement. 

Pourtant, la Situation oü l'on renvoie ainsi ä une partie de la page 
• WWW d'un autre et oü le «cadre» du destinataire est remplace par celui 

du fournisseur du service permet de voir en ce procede, en fonetion de 
circonstances bien concretes, de differentes formes d'infraction du droit 
d'auteur. A savoir: une violation des biens personnels de l'auteur en cas 
oü Ton donne un faux auteur de l'oeuvre ou lorsqu'on modifie (deforme) 
l'oeuvre, une violation aux droits d'auteur patrimoniaux par la diffusion 

4 On peut y voir avant tout une Iicence presumee: la personne qui rend accessibles ses 
materiaux sur les pages WWW, a defaut de reserves exprimees autrement, autorise sans doute 
les utilisateurs fmaux d'exploiter ces materiaux. Cf. pour cette question notre paragraphe 
C dans la suite. 
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(la coparticipation en diffusion) de l'oeuvre derivee sans consentement preahfr 
de l'ayant droit a l'oeuvre primaire. Or, la these selon laquelle la page \V\Vty 
ä laquelle renvoie le fournisseur constitue dans son ensemble une oeuvre n 
ne parait pas mal fondee. Et alors, l'elimination d'un «cadre» originell constitu 
une violation de l'integralite de cette oeuvre, et parfois meme, en fin des 
comptes, eile decide de la creation d'une oeuvre derivee. 

De problemes speeifiques lies a la responsabilite pour les renvois5 

apparaissent egalement s'agissant du contenu de la page ä laquelle renvo» 
un «fil», lorsque celui-ci contredit la loi en vigueur. Par exemple, en cas 
oü sur une page donnee WWW se trouvent les oeuvres ou les objets des 
droits voisins, qui y sont mis illegalement6. Nous sommes convaincus que 

compte tenu de la legislation polonaise en vigueur, celui qui dispose de la 
page «de renvoi» WWW, n'est responsable d'une violation du droit d'auteur 
que du moment oü il est conscient que le contenu de la page a laquelle 
il renvoie porte atteinte aux droits d'auteur d'un tiers. En cette occurrence 
la non elimination du renvoi peut entrainer une responsabilite, en particulicr 
pour l'acte realise sous forme dite «de complicite»7. 

C. L'exploitation de l'oeuvre par l'usager final 

Un contenu large des droits d'auteur, defini par l'art. 17 dr.aut.. ainsi 
que les exigences particulieres, restrictives, concernant la conclusion des 
contrats d'auteur font naitre des problemes si l'on veut determincr les 

5 On peut realiser un renvoi d'une page WWW donnee de fa?on durable ä l'aide d'un 
ensemble des renvois, selectionnes le plus souvent en fonction du sujet ou suite ä ruiilisulion 
d'un systeme de recherche (comme par ex. Netscape), lequel, en mettant en oeuvre un 
Programme convenable «passe en revue» toutes les adresses disponibles en fonction dt; Ja täche 
qui est imposee par l'usager final. 

6 Ce dernier temps, cela revet une importance particuliere en rapport avec la diffusion 
des enregistrements en format MP3, ainsi qu'ä la diffusion dans le reseau de messages qui 
violent le droit au respect de la vie privee ou les biens personnels des personnes physiquss 
ou morales, ainsi qu'en relation avec une propagation de la pornographie. 

7 L'art. 21 al. 2 de la Directive 2000/31/EC du Parlement europeen et du Conseil d'j 
8 juin 2000 sur le commerce electronique annonce que dans le courant de deux ans ä coir.pLer 
de la date de son vote on etudiera le besoin de regier l'etendue de la responsabilite de; 
fournisseurs des systemes de recherche et de ceux de renvois (hyperlinks providers). En es 
contexte, il faudrait mentionner que Digital Millenium Copyright Act americain exclul la 
responsabilite du fournisseur des systemes de recherche pour la violation du droit d'auteur 
liee au renvoi applique a des pages <allegales» sous reserve qu'il remplisse trois conditions 
suivantes reunies cumulativement: a) le manque de conscience quant a l'illegalite de la page 
ä laquelle il renvoie; b) la non reeeption d'avantages directs, de quelque nature qu'ils soieot. 
ä titre de renvoi aux pages oü se trouvent les materiaux illicites, c) l'elimination de materiaux 
illegaux ou I'empechement d'acces ä ces pages du moment de la reeeption d'une notification 
requise. 
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oetences de l'usager final s'agissant du fait d'utiliser les oeuvres «se 
° dans le reseau». La question qui apparait alors est de savoir si 

e e x p l o i t a t i o n de ces oeuvres consistant en leur reproduetion et leur 
nr-esentation temporaires sur l'ecran est-elle admissible, au delä des limites 

l'usage legal licite, ä defaut d'une autorisation expresse de l'ayant droit. 
Si l'on tient compte des buts du droit d'auteur et du postulat de 

r i t i o n a l i t e de 1'interpretation, on pourrait defendre la these qu'une prise de 
connaissance de l'oeuvre en tant que teile ne viole pas des droits patrimoniaux 
d'auteur. Par consequent donc, le fait de passer en revue les oeuvres 
disponibles dans le reseau (browsing) qui consiste en leur apparition sur 
l'ecran, lie ä leur enregistrement temporaire en memoire operationnelle de 
l'ördinateur, ne peut pas etre consideree comme une violation du droit 
exclusif . Cela n'empeche que l 'on soit oblige de suivre une Solution 
differente admise en nouvelles Conventions OMPI de 1996, qui est aussi 
generalement reprise par 1'interpretation des lois d'auteur etrangeres, con-
formement a laquelle, le seul fait de prendre connaissance d'une oeuvre par 
fintermediaire du reseau informatique8 constitue quand bien meme une 
empietement sur le droit d'auteur parce qu'il s'agit lä d'une forme 
d'exploitation de l'oeuvre. II semble que cette interpretation se voie indirec-
tement confirmee par les dispositions suivantes: art. 24 al. 2 dr.aut. 
(iatroduisant une sorte de «droit d'ecouter»9), art. 28 point 2 dr.aut. 
(autorisant la disponibilite des livres dans les bibliotheques), ainsi que l'art. 
27 dr.aut. (autorisant les organismes scientifiques et d'education ä utiliser 
les oeuvres publiees10)11. Restons toutefois conscients que ce raisonnement 

B Aussi en cas oü cet acte n'est pas considere comme une multiplication de l'oeuvre 
compte tenu de la «creation» d'une copie temporaire en memoire RAM de l'ordinateur. 

9 Cette disposition statuant que les detenteurs d'installations servant ä la reeeption du 
son, ou du son et de l'image, peuvent recevoir les oeuvres emises a l'aide de ces installations, 
meme si les installations soient placees dans un lieu generalement accessible... Ainsi, on peut 
argumenter que la seule reeeption des oeuvres emises intervient en droits exclusifs. 

10 Remarquons ici que la partie suscitee de la disposition ne concerne pas la reproduetion 
parce que cette disposition prevoit ailleurs qu'il est possible de faire des exemplaires de 
Fragments d'une oeuvre publiee. 

u Cette approche, etant donne la forme calegorique des dispositions relatives aux contrats 
dauteur, l'accent mis sur l'exigence d'une enumeration expresse des domaine d'exploitation 
(art. 41 al. 2 dr.aut.) ainsi que la limitation de l'epuisement droit ne portant qu'ä la mise en 
circulation ulterieure d'un exemplaire de l'oeuvre, ferait naitre le probleme d'avoir une Iicence 
pour lire un livre achete. En faisant une analyse badine de ce probleme, David Nimmer, dans 
l'introduction ä son article publie dans Tun des periodiques juridiques, a mis une Iicence 
autorisant les acheteurs de la copie de cette revue ä lire gratuitement son article en tout heu 
et en tout temps, sous reserve que ces acheteurs soient hommes; il y a ajoute que cette Iicence 
n'est transmissible qu'avec un exemplaire de la revue (cf.: D. N i m m e r , Brains and other 
Paraphernalia of the Digital Age, «Harvard Journal of Law and Technology» 1966, vol. 10, 
J l l , p . 1). 
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met en cause le paradigme du droit d'auteur que ce droit n'est pas 

principe restrictif ä l'egard de la reception, teile quelle, d'une oeuvre (JJ 
fait de la iire, l'ecouter, la regarder). 

Si Ton admet qu'a la lumiere de la legislation polonaise, «capturer» Ufln 

oeuvre du reseau informatique (downloading) et la multiplier temporaireme^ 
pour en prendre connaissance est une Intervention en droit d'auteur, c'est 
qu'il faudrait, pour considerer legitime l'exploitation des oeuvres en Interna 
par l'usager final, chercher ä justifier ce comportement: 

- soit dans le cadre des licences legales existant12, 
- soit dans une autorisation presumee de l'ayant droit qui introdui* 

l'oeuvre dans le reseau informatique. 
Dans ce second cas, il faudrait reconstruire l'acte juridique unilateral 

alors l'acte non soumis au regime prevu pour les contrats d'auteur (par 
ex. s'agissant d'une determination expresse des domaines d'cxploitation 
art. 41 al. 2 dr.aut.). En meme temps, une question apparait sur i'efficacitö 
des interdictions de l'ayant droit (aussi dans le cas oü il n'applique pas de 
mesures de securite protegeant contre l'acces aux oeuvres), s'agissant de la 
generation par l'utilisateur final des exemplaires des oeuvres disponibles 
dans le reseau ou meme d'une simple prise de connaissance du contenu de 
ces oeuvres. Les reserves de ce type (mises par ex. sur la page WWW) 
seraient efficaces, formellement au moins, pour l'exploitation faite par 
l'utilisateur final au delä des limites fixees par l'usage public et prive admis, 

Cette consequence irrationnelle (impossible ä faire respecter) du fait d'avoir 
admis pour le cas considere une licence unilaterale montre soit qu'elle est 
vicieuse, soit qu'il est necessaire de conclure que la disponibilite d'une oeuvre 
dans un reseau ouvert, non munie de mesures techniques contre l'acces illegal, 
exclut toute possibilite de pouvoir limiter la prise de connaissance d'une oeuvre 
disponible par les utilisateurs finaux, au delä des limites d'une exploitatian 
licite y compris13. Si l'on rejette la conception d'une licence obligatoire 
presumee pour les textes disponibles, sans qu'ils soient proteges contre un acces 
illicite dans un reseau informatique ouvert, on encourage encore ä appliquer, 
en defendant les interets bien fondes des utilisateurs, le concept d'exception 
d'abus d'un droit subjectif ä celui qui revendique ses pretentions. Le controvcr-
se entraihe par l'acceptation de l'exception d'abus d'un droit subjectif dccoule 
avant tout de ce qu'elle aboutirait ä la creation d'une nouvelle forme de licence 
legale par la magistrature. 

Nous pensons que de lege ferenda il serait motive d'aeeepter en ce 
domaine une forme nouvelle d'un usage public licite et gratuit. 

n Cf. paragraphe E ci-apres pour cette question. 
13 D'autres positions naissent quand meme eu egard ä la multiplication materielle ou d'utf 

diffusion de l'oeuvre «regne» par l'intermediaire de l'Internet. 
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fc Exploitation de l'oeuvre par les prestataires des services d'Information 

Considerant la question de l'exploitation des oeuvres dans le reseau 
yy^aatique, il est facile de remarquer qu'entre l'auteur d'une teile oeuvre 
g{;celui qui l'introduit dans le reseau, d'une part, et son reeepteur (usager) 
dlptre part, il y a des sujets intermediaires dont le röle est d'assurer l'acces 
au reseau et de fournir differents services. En litterature juridique on les 

= avant tout en contexte de la responsabilite ä titre de la violation 
du dröit, dont le droit d'auteur. 

•Äussi souligne-t-on que le fournisseur de l'acces au reseau (access provider) 
qui ße P e r m e t Qu e d'utiliser le materiel et l'infrastructure indispensables 
a'assume pas du tout la responsabilite pour la violation des droits d'auteur, 
poiirvu qu'il ne multiplie pas les oeuvres protegees. Cette position est admise, 
entre autres, par les Declarations dites Convenues, en interpretation de l'art. 
8 de la Convention OMPI sur les Droits d'Auteur de 1996. En legislation 
polonaise actuelle, pour motiver la responsabilite des fournisseurs de l'acces au 
reseau on n'a que l'art. 422 c.civ. qui pourrait eventuellement etre evoque. 
Notamment, nous pensons ici ä la responsabilite de l'auteur indirect qui, soit 
persuäde (instigateur), soit aide (complice) l'auteur direct14. La complicite 
consiste tant en une action commune, qu'en fait de livrer materiel ou matieres 
necessaires pour realiser l'atteinte au droit'5. Remarquons ici que la responsabi-
lite visee ä l'art. 422 c.civ. est definie autrement par rapport a la responsabilite 
admise en droit d'auteur et visant l'auteur direct, responsable independamment 
de sa faute subjective. L'instigateur et le complice, meme s'ils incitent ou aident 
aux aetes violant le droit d'auteur, n'en seront responsables que si leur action 
est intentionnelle, et le complice doit etre conscient qu'il coopere avec l'auteur. 
31 semble que la faute intentionnelle, conformement au code civil, peut 
apparaitre aussi sous forme d'une intention dite eventuelle. 

Nul doute non plus qu'un fournisseur actif des services, c'est-a-dire le 
foiimisseur qui exerce une influence sur le contenu du message dans le 
reseau est responsable selon le regime general. 

11 Cf. W. C z a ch o r s k i, dans: (red.) Z. R a d w a n s k i , System prawa cywilnego. Prawo 
xibowiqzan - Czgsc ogölna [Systeme du droit civil. Le droit d'obligations - Partie generale], 
Warszsiwa 1981, p. 550 et suiv. 

Le concept de complicite pourrait etre utilise en Pologne aussi en consideration du cas 
fl'iinc alTaire «type NAPSTER». Rappeions que le litige porte sur une diffusion gratuite faite, 
par :a societe NAPSTER, du programme qui permet un libre echange reeiproque rapide des 
Thiers musicaux MP3 entre les usagers finaux; la mise en oeuvre du systeme de recherche 
" de la transmission des fichiers se faisant sans participation de NAPSTER. Notre opinion 

que les demarches des utilisateurs finaux dans la mesure oü eil es concernent l'ouverture 
a d auLrcs interesses d'un acces a leurs propres collections musicales constituent une exploitation 
'Jegiume de l'oeuvre. La responsabilite de NAPSTER serait alors ä considerer ä la lumiere 
k l'art. 422 c.civ. (la complicite). 



174 Janusz Barta, Ryszard Markiewicz 

Ii en est autrement pour la responsabilite des fournisseurs des servil 
reseau (d'Internet). 

L'activite des fournisseurs de Services dits passifs (service provide • 
impliquant une multiplication des oeuvres impose de problemes particulje 

rement delicats en droit d'auteur polonais en vigueur. II s'agit ici. pa* 
ex. des personnes qui soit permettent, soit optimisent la transmissio^ 
dans le reseau des materiaux fournis par le fournisseur du contenu. $oh 
qui les consignent sur commande. Celui qui fournit de tels Services n'eâ  
objectivement capable ni de jeter un coup-d'oeil, ni de verifier de mate-
riaux diffuses ou stockes. Cette circonstance, ainsi que le fait qu'il existe 
une responsabilite independante de la faute subjective feraient toujours 
«injustement» impliquer, ä defaut de reglementation speciale, la respon-
sabilite des prestataires susmentionnes ä titre de violation du droit 
d'auteur. Dans les pays de 1'Union europeenne (cf. Directive 2000/31/Et 
du Parlement Europeen et du Conseil du 8 juin 2000 relative a certains 
aspects juridiques des services en societe de Finformation, et notamment 
au commerce electronique au sein du marche interieur (la directive dits 
de commerce electronique), on a admis une Solution consistant ä intro-
duire, en simplifiant les choses, les oasis dites de securite. Or. Ic pre-
stataire des services, service provider> n'est responsable qu'en cas oii ii 
n'empeche pas ä des utilisateurs d'acceder ä un materiau mis dans ie 
reseau qu'il contröle, lequel materiau viole probablement la loi. En Polo-
gne, avant de reprendre ces regles, il ne faut pas exclure la responsabilite 
pour la violation du droit d'auteur selon le regime general en cas d'une 
forme «passive» d'activite Hee ä la mise ä disposition des oeuvres. 11 est 
toutefois possible que, le cas echeant, le fournisseur-defendeur peut op-
poser l'exception d'abus du droit. 

E. L'usage licite 

La liberte d'exploiter en PInternet des oeuvres protegees comporte les 
deux aspects suivants. Premierement, il est possible d'evoquer l'institution 
d'usage licite qui est prevne par le droit d'auteur. Deuxiemement, la 
disponibilite de 1'oeuvre en reseau informatique, «ouvre»-t-elle une opportunes 
pour une exploitation secondaire de 1'oeuvre dans le cadre de l'usage licite 
(dans le reseau et au delä de celui-ci)? 

Les dispositions polonaises instituant les licences legales sont con^ues de 
fa$on techniquement neutre. On le voit sur l'exemple du droit d'utiliscr 
1'oeuvre (cf. par ex. l'art. 23 du droit d'auteur) du droit de citer les 
fragments d'une oeuvre (art. 29 dr.aut.) ou de celui de divulguer P oeuvre 
(cf. art. 25 dr.aut.). A theoriquement parier, on pourrait mettre en cause 
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^dmissibilite d'evoquer ces formes d'exploitation licite publique qui don-
£iit droit de divulguer une oeuvre en argumentant qu'il s'agit ici par 

d'un comportement actif et qu'une disponibilite passive de 
du fait de son introduetion dans le reseau n'est pas une «divul-

>. II semble neanmoins qu'une teile reproche ne soit pas tres per-
Les arguments fonctionnelles et la paremie «si a quelqu'un est 

ärfflis plus, c'est aussi moins» [Cui licet quod est plus, licet utique quod 
eätinius]. Ajoutons encore que la mise de l'oeuvre dans le reseau infor-
^glique en sorte que les individus y aient l'acces en lieu et en temps 
voulus, est consideree comme une forme de mise ä disposition de l'oeuvre 
0 public de l'oeuvre (cf.: par ex. Traite OMPI sur les droits d'auteur de 

: II n'y a non plus, a notre avis, d'aucuns motifs rationnels pour ne pas 
tecjr compte, en consideration de l'exploitation faite a l'aide de la technologie 
informatique, de l'institution d'usage licite prive (art. 23 dr.aut.) en sa 
forme actuelle. 

Lors d'une analyse des formes de l'usage licite public, il faut avant tout 
etudier lesquelles de ces formes concernent egalement une exploitation de 
l'oeuvre dans le reseau informatique. II parait qu'une reponse positive 
cöncerne: la presse diffusee en Internet (art. 25 dr.aut.), les comptes rendus 
des evenements actuels (art. 26 dr.aut.), les citations et les anthologies (art. 
29 dr.aut.), la reproduetion des oeuvres artistiques dans les dictionnaires 
piresents dans le reseau (art. 33, al. 3 dr.aut.). En cas des licences legales 
pöur: institutions scientifiques (art. 27 dr.aut.), bibliotheques, archives, 
ecoles (art. 28 dr.aut.), centres d'information et de documentation scientifique 
et technique (art. 30 dr.aut.), il est discutable si les droits vises par ces 
dispositions comportent aussi l'introduction des oeuvres en reseaux infor-
nlätiques ouverts globaux. 
; Etant donne le contenu de l'art. 35 dr.aut. (qui dispose qu'un usage 

licite ne peut porter l'atteinte ni ä l'exploitation normale de Toeuvre, ni 
aux interets legitimes du createur), on pourrait mettre en cause l'admissibilite 
dü recours aux licences considerees en cas du reseau informatique. Et la, 
non seulement une Interpretation linguistique, mais aussi l'interet social lie 
i la disponibilite de l'information vient ä rencontre d'une teile approche. 
11 se peut qu'une bonne Solution consiste ä abandonner la recherche des 
reglements generaux sur les formes particulieres de licences legales au profit 
ces evaluations de formes concretes d'exploitation de l'oeuvre dans les 
reseau informatique. Par ex., une transmission de l'oeuvre par l'Internet 
ä une personne designee, ou une mise ä disposition de cette oeuvre ä un 
groupe de personnes designe d'avance, peuvent se justifier avec une licence 
^gale. Mais la Situation est differente si un centre d'informations introduit 
ses ressources dans l'Internet en sorte que leur contenu soit disponible 
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ä tout moment pour tous les Interesses qui peuvent «capter» d'oeuvres 
ces ressources ä leurs propres ordinateurs dans les limites imposees

S ^ 
l'art. 30 dr.aut.; notre approche serait alors de dire que cettc denia 
bien qu'elle remplisse les conditions de fond de l'art. 30 dr.aut. est e'n r 
illicite ä la lumiere de l'art. 35 dr.aut. suscite. Or, nous y avons ä f 
ä une exploitation qui facilite sensiblement l'acces aux ressources des cent^ 
d'informations en entrainant, selon toute vraisemblance, un elargissem^ 
remarquable de l'exploitation des Oeuvres a la base de la licence en quest^ 
(aux depens d'autres formes d'exploitation). °n 

L'application des limites legales du droit d'auteur en reseau informatiu 
impose la question de savoir si leur exclusion efficace est possible dans Cs 
contrats concernant la mise ä disposition des oeuvres. II semble que le droit 
polonais admette la nullite de telles clauses en cas oü les restrictions portent 
sur ce domaine d'aetivite de l'usager qui peut etre classe panni les droits 
fondamentaux de l'homme. II s'agit ici, par ex. du droit de citer, d'expioitei 
pour l'usage personnel, de faire une reimpression de presse. Un constat 
eventuel sur la nullite d'une clause donnee s'appuiera sur l'art. 58 c.civ 
et la non conformite ä la loi de ce type de dispositions reposerail sur Fan 
54 de la Constitution qui garantit la liberte d'expression, ainsi que de 
recevoir et de propager des informations. 

Pour ce qui concerne la deuxieme question, ä savoir si l'introduction de 
l'oeuvre dans l'Internet remplit la condition de diffusion de l'oeuvre, qui 
fait dependre l'admissibilite utiliser de licences legales, notre avis est que 
le droit polonais autorise une reponse positive a cette question. L'accessibilitc 
de l'oeuvre mise dans le reseau, pourvu qu'elle soit de nature generale (sans 
password ou d'autres mesures de securite), est un «acces public»; on peut 
donc parier dans ces cas d'une «mise ä la disposition publique» au sens 
de l'art. 6 al. 3 dr.aut. Cette Interpretation a trait tant ä une mise 
a disposition gratuite des oeuvres en Internet qu'ä leur diffusion en venu 
des licences payantes (services achetes, etc.). Une autre Interpretation es: 
applicable aux cas de ces licences legales qui imposent comme condition la 
Realisation d'une forme qualifiee de diffusion, ä savoir: une publication 
anterieure de l'oeuvre. La mise ä disposition de l'oeuvre au moyen de 
l'Internet ne permet pas d'utiliser ces licences parce que la disposition de 
l'art. 6 point 1 dr.aut. fait expressement lier la publication avec la mise 
d'«exemplaires» ä la disposition du public. Meme si l'on peut s'y opposer 
en argumentant qu'une «publication electronique» dans l'Internet est eq trivalen-
te ä la «publication (materielle) traditionnelle», la redaction claire de ia 
disposition susmentionnee, ainsi que le fait qu'elle justifie une limitation du 
contenu du droit d'auteur (lorsqu'une publication prealable est une condition 
de fond pour une licence) impose une precaution ä l'egard de cette 
interpretation extensive. 
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H nouvelles formes de la protection des biens immateriels 
iß- dans le reseau informatique 

fv A. La protection contre l'acces ä l'oeuvre 

Conformement ä la tendance actuelle oü la protection des droits ä la 
opriete intellectuelle va croissante, ainsi que pour realiser les exigences 

•noosees en nouvelles Conventions OMPI (auxquelles Conventions la Pologne 
veut adherer) l'amendement de notre droit d'auteur prevoit (a l'art. 79 
dtaut-) Que l e s dispositions relatives ä la protection des droits d'auteur 
Söst applicables a l'elimination, au contournement des mesures techniques 
cöntre l'acces illicite, contre la multiplication ou la diffusion de l'oeuvre, 
en cas oü ces demarches visent une exploitation illegale de l'oeuvre. Cela 
elargit considerablement la protection des droits d'auteur sans que les 
[ibertes d'exploitation admises par la loi soient atteintes. Ainsi, lorsqu'une 
cdpie du film enregistre sur une cassette est protegee, la levee de cette 
protection n'entrainera une responsabilite civile pour la violation des droits 
d'auteur qu'en cas oü l'exploitation suivante de l'enregistrement (par ex. sa 
multiplication) est legalement licite (par ex. realisee dans le cadre de l'usage 
licite prive). 

Cependant, la disposition penale (art. 1181 dr.aut.) relative ä l'interdiction 
de la production, de la mise en circulation, de la possession ou de l'exploita-
tion du materiel destine soit a l'elimination ou au contournement des mesures 
tcchniques de protection des oeuvres (empechant de les reproduire, de les 
enregistrer, de les multiplier), soit a la reeeption frauduleuse des programmes 
destines ä un public restreint qui n'y a l'acces qu'apres avoir paye le prestatai-
re, merite une evaluation negative du fait de sa non harmonisation avec la 
partie civile de la loi. Cette disposition, a notre avis, peut constituer une 
barriere dangereuse empechant l'acces de la societe ä l'information. En fait, eile 
niet en place une responsabilite penale pour les demarches qui ne violent pas 
de biens patrimoniaux de l'auteur et, en plus, sa redaction est incomprehensi-
ble. Elle interdit meme de posseder et consigner le materiel qui peut servir, soit 
au contournement illicite des Protections contre une reproduetion, soit ä la 
reeeption frauduleuse des emissions. Toutefois, ce ne sont pas les caracteristiqu-
es du materiel qui permettent d'etablir si une demarche est licite ou si eile est 
Licite, mais ce sont les circonstances Hees au comportement de l'auteur dans 
im cas concret (par ex. s'il etait autorise ä utiliser l'oeuvre, par ex. dans le 
cadre d'un usage licite prive). Or, du point de vue du fabricant de ce materiel 
(permettant par ex. de contourner les mesures techniques contre la duplication 
des oeuvres se trouvant sur un CD ou diffusees dans un reseau informatique), 
cette disposition peut etre consideree: 
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a) soit comme autorisant une teile production (ses acheteurs ne doi 
utiliser ce materiel que pour acceder aux oeuvres dans le cadre d' 
exploitation personnelle licite ou d'autres licences legales), 

b) soit comme interdisant une teile production (parce que ce maf 
peut etre toujours utilise pour une demarche illicite). ^ 

Le detenteur d'un tel materiel n'a devant lui qu'une alternative identiau • 
En cas oü l'on admet cette deuxieme interpretation, l'usage licite, privrfp 
public, se voit fondamentalement limite. C'est parce qu'elle enleve toute 
importance reelle a la reglementation sur l'usage licite, du fait d'inte 
ä l'interesse d'acheter les outils permettant de connaitre l'oeuvre ou de 
copier. En plus, il serait difficile d'expliquer comment ce meme intere: 
puisse-t-il constater qu'il s'agit d'une oeuvre protegee, avant que celie-ci^ 
soit decodee. Ainsi, paradoxalement, une teile reglementation permettra-t-elll 
de monopoüser les produits incorporels se trouvant dans une zone gencra-
lement accessible. t 

II en resulte une Opposition marquee contre une interpretation a l l a ö l l p f f i u s doutes substantiels apparaissent ä cause de la redaction de ^ la 
en cette direction, compte tenu de ses effets au niveau de l'acces 

— i m; 
i societe ä l'information. Avant que la disposition infortunee de l'art, 
181 dr.aut. ne soit modifiee, il faudrait, peut-etre, l'interpreter en sorte 

qu'elle ne concerne que ce type de materiel que l'on ne peut utiliser 
que pour une elimination illicite des mesures techniques de protection; 
cette interpretation viserait alors tant une elimination «en masse» 
(s'effectuant en meme temps sur plusieurs exemplaires) qu'une elimination 
«definitive» en ce sens qu'apres l'application de cette derniere, l'oeuvre j 
qui est initialement «protegee» dans lTnternet, deviendrait «desarmee» 
apres la mise en oeuvre d'un materiel donne et accessible a tous les ; I W i i w w u - T i w « J U U rnaivnw U-Uilllt CL d^ucaaiuic <X LÜHS ICS >"»"«»""I1"" " — — — je 
autres usagers, Cette interpretation elimine une contradiction interne, fortunee de la Convention de Rome de 1961 sur la protection des 
^«'i^nJA^ A J . r . J ' J- . . ^ . . .. «^^r l i^ taur r A ac nUAfinrrramrriPC f t HpS stfltinns de radlO signalee ci-dessus, de la disposition en question. On peut lui reprochcr 
neanmoins qu'elle introduit une protection contre la fabrication (posses-
sion, stockage, exploitation) du materiel qui n'est pas encore tres rc-
pandu. 

B. La protection contre l'elimbiation des informations identifiant Poeuvre 

La disposition de l'art. 79 al. 4 dr.aut. renforce encore la protection du 
droit d'auteur (en ces cas egalement ou il est borne au droit a la remuneration). 
en sorte qu'elle interdise d'eliminer ou de modifier les informations, ltees 
ä l'oeuvre ou divulguees avec celle-ci (il s'agit avant tout de Pexploitation 
dans le reseau informatique) qui permettent d'identifier l'oeuvre, l'auteur, 
sujet des droits d'auteur sur l'oeuvre ou lesquelles determinent les conditions 

loitation de l'oeuvre16. La disposition precitee decide de l'illegalite de 
^emarches et des responsabilites qui en decoulent, ainsi que de la 
»nsabilite pour une diffusion frauduleuse de l'oeuvre avec des informations 
lees ou eliminees. 

IV. L'exploitation des objets des droits voisins dans 
le reseau informatique 

Hos considerations qui precedent, relatives ä la protection des droits 
d'auteur dans le reseau informatique, concernent largement la protection 
des droits voisins dans cet environnement. Toutefois, il faudrait attirer 
encore l'attention ä certains problemes et differences en reglementation. 

disposition precisant le contenu des droits voisins (art. 86 al. 2 point 
4 dr.aut. et art. 94 al. 3 dr.aut.). A savoir, le legislateur a utilise le terme 
de «reproduction publique» et non l'expression «communication pour le 

f public» (message public, communication to the public). Meme si l'on adopte 
une tres large comprehension de la notion, presente en Conventions inter-
nationales, communication to the public, eile n'est peut que difficilement 
s'identifier a la notion utilisee par la loi polonaise «reproduction publique» 
|ui ne comporte en eile ni la reception des oeuvres emises ä la radio ou 
a la television17, ni, non plus, l'exploitation d'une oeuvre dans le reseau 
informatique. L'origine de ce probleme remonte a une traduction officielle 

artistes executeurs, producteurs des phonogrammes et des stations de radio 
et de television18, laquelle traduction communication to the public traduit 
comme «reproduction publique». En cette occurrence, pour rendre le droit 
polonais conforme ä la Convention de Rome (cf.: art. 7 et art. 13 de cette 

16 C'est une approche plus large que celle presente dans les Conventions, preparees en 
1996, de l'Organisation Mondiale de la Propriete intellectuelle (OMPI), consacrees au droit 
d'auteur et aux droits des artistes executeurs et producteurs des phonogrammes, parce qu'elle 
ne se borne pas ä l'information electronique utilisee pour l'exercice de la gestion des droits 
d'auteur. 

17 Cette position est prise par ex. par prof. Elzbieta Traple au Commentaire au droit 
d'auteur, ä l'art. 50 dr. aut. [cf.t p. 253—254] oü l'on a utilise aussi le terme de «reproduction 
publique». Cette interpretation est partagee aussi par prof. M. Czajkowska-D^browska [ibid., 
p. 404], 

18 Cf: J. des Lois de 1997, n° 125, texte n° 800. Un probleme analogue d'une traduction 
fautive apparait en cas de la Convention de Berne, mais il n'a pas d'importance pratique, 
compte tenu d'une approche particulierement large du contenu des droits d'auteur patrimoniaux. 
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Convention) et aux directives des Communautes europeennes (cf. l'art g , 
la directive relative ä la location et au pret), il faut, soit admettre qUe 

terme «reproduction publique» designe aussi «divulgation publique» (niessa E 

public) des Oeuvres et des objets des droits voisins emis, soit modij'iCr ^ 
terminologie appliquee dans la loi. Nous nous pronongons pour Ce>le 

deuxieme Solution. Remarquons: ä defaut de cette modification. les droj*s 

des emetteurs ä leurs propres emissions soient sensiblement bornes. II s»ao^ 
ici de permettre les licences payantes pour ce type d'exploitation, confor 

mement aux conditions qui font depasser les droits statues ä l'art. 24 aj 
2 dr.aut. 

Cela n'empeche, qu'une Interpretation se pronongant en faveur de 

l'identite des notions «reproduction publique» et «divulgation publique» en 
droit polonais ne semble pas definitivement exclue (bien que nous ne 
l'acceptions pas). Elle serait alors soutenue par I'ordre legal d 'appl iq u e r 

convenablement toutes les limitations imposees par l'art. 24 dr.aut. a Fusage 
des objets des droits voisins (cf.: art. 100 dr.aut.); cependant, la licence 
legale de l'art. 24 al. 2 dr.aut. (relative ä la reception licite des oeuvres 
emises par le materiel se trouvant en espaces publics) ne pourrait etre 
appliquee pour borner le contenu des droits voisins qu'en cas de Päd option 
comme hypothese «de depart» que ce contenu s'etend sur la «communicaiion 
pour le public» (diffusion publique; communication to the public), Notons 
que le rejet de cette Interpretation ne fait pas priver de «sujets eirangers» 
des droits voisins, originaires des pays appartenant a la Convention de 
Rome, de leur droit de demander la protection dans le cadre de communication 
to the public (soit en domaine de l'accessibilite dans le reseau, si l'on admet 
que ce procede est l'une des formes de communication to the public). Cela 
resulte d'un minimum de protection conventionnelle garantie. 

A present, en Pologne, il n'y a qu'une seule fondation pour construire une 
protection des phonogrammes, des prestations artistiques, ainsi que des 
emissions dans le reseau informatique: il faudrait evoquer la protection contre 
une «multiplication par un procede defini», expressement prevue par le droit 
d'auteur polonais, Mais cette protection est visiblement plus etroite car, d'une 
part, eile fait defaut s'agissant des demarches des utilisateurs du reseau qui ne 
multiplient pas l'oeuvre; d'autre part, s'agissant de l'incertitude liee aux 
controverses quant a la qualification comme multiplication des enregistrements 
temporaires (copies) apparaissant lors qu'on se sert du reseau informalique. 

Soulignons en fin que la protection de l'art. 79 al. 3 et 4 dr.aut. (relative 
ä la protection contre l'acces aux oeuvres et contre l'elimination des 
informations identifiant l'oeuvre) n'est pas applicable aux droits voisins. Ce: 
etat des choses n'est pas conforme aux dispositions de la Convention OMPI 
de 1996 relative aux executions artistiques et aux phonogrammes, ä laquclle 
la Pologne veut adherer. 
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V. Les remarques de lege ferenda 

i^gs postulats ä l'intention du legislateur polonais qui suivent se bor-
Be|t ä caracteriser les axes et les prineipes ä suivre pour modifier les 
dispositions actuelles du droit d'auteur, ne tenant compte que de nouvelles 
forme8 d'exploitation des biens proteges au sein d'une societe dite infor-
aiationnelle. 

pes modifications appropriees doivent porter en premier lieu sur un 
reoforcement de la protection des objets des droits voisins (prestations 
artistiques, phonogrammes et emissions). II s'agit avant tout d'elargir 
carrement et expressement cette protection sur l'exploitation faite dans le 
reseau i n fo rma t ique . 

Ii est necessaire d'etendre sur le domaine des droits voisins la protection 
contre l'elimination de mesures techniques qui «bloquent» l'acces aux biens 
proteges, ainsi que contre l'elimination des informations d'identification. En 
meme temps, conformement aux exigences generalement admises (de nouvelles 
Conventions OMPI y comprises) il faudrait borner cette protection aux cas 
oü ces informations servent au menagement electronique des droits d'auteur 
ou voisins. 

Nul doute qu'il faut integrer au systeme droit polonais sui generis la 
protection des bases de donnees, conforme aux solutions admises en Union 
europeenne (Directive 96/9 du 11 mars 1996). 

A la lumiere de la critique faite ci-dessus, il parait utile de modifier la 
disposition de l'art. 1181 dr.aut. statuant sur une protection penale en sorte 
que son contenu reponde ä la protection juridique civile prevue a l'art. 79 
al. 3 dr.aut. En meme temps, il faudrait, dans une autre loi, mettre en 
place une protection contre une production illegale (possession, diffusion) 
des objets destines ä faire franchir les barrieres protegeant les services 
reposant sur un acces dit conditionnel, conformement ä la Directive 
98/84/EC du 20 novembre 1998. 

Par contre, la question de la responsabilite des fournisseurs des prestations 
en reseau informatique (access and Service providers) ä titre de violation des 
droits d'auteur ne merite pas de reglementation ä part entiere (de secteur) 
dans les dispositions de la loi sur le droit d'auteur. Conformement ä la 
Solution admise en Communautes europeennes, il faudrait plutöt admettre 
une approche consistant ä la mise en place d'une reglementation generale 
(horizontale) qui determinerait les conditions d'exclusion de responsabilite 
de ces sujets, d'une fagon homogene dans les cadres respectifs de differents 
domaines du droit. 



186 Janusz Barta, Ryszard Markiewicz 

Dans un second temps, il faudrait egalement tenir compte d'un a 
dement de la loi polonaise sur le droit d'auteur et sur les droits vcV • ^ 
eu egard ä l'implementation des solutions qui se sont trouvees dans ^S>! 

recente Directive relative a certains aspects du droit d'auteur et des d 
voisins en societe de 1'information. Un renförcement net de la Position ^ 
sujet des droits d'auteur que cette Directive propose peut imposer < ! 
necessite de limiter l'etendue de l'usage licite ainsi que, eventuellement 
modifier les dispositions concernant la conclusion et {'interpretation des 
contrats d'auteur. 
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Zbigniew Hajn 
Professor of the University of Lodz 

Collective Labour Agreements and Contracts 
of Employment in Polish Labour Law 

General description of collective agreements as a source 
of labour law 

The regulation of working conditions by means of collective labour 
agreements has had a long tradition in Poland reaching the beginning of 
ihe previous Century. A relatively long collective agreement practice evolved 
de facto and was only partially supported by legal provisions. A generally 
binding legal regulation of this matter took place in the Code of Obligations 
of 1934 and in the Collective Labour Agreements Act of 1937. The latter 
Act introduced legal regulations that until now have been presumed as 
Standard in democratic and market societies. After the 2nd World War, due 
to the fact that the communist regime took over the power, collective 
agreements as a source of labour relations lost their natural grounds such 
as social democratic system, market economy, private ownership and 
freedom of association. Nevertheless, collective agreements have survived 
that period as a legal institution having a real practical importance. During 
all that time the collective agreements did not however have an autonomous 
character and were applied only within a limited and strictly defined scope. 
The preconditions for playing an appriopriate role by collective agreements 
in regulation of employment conditions can only be traced back to 1989 
when "the Round Table" agreements took place. The agreements led to 
a peaceful renunciation of the power by the communists, capitalist trans-
formation of the economy, introduetion of democratic rules of Organisation 

[187] 
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of the society as well as to a restoration of füll trade union freed 
Provisions on collective labour agreements have been also adapted to0011 

circumstances by way of consecutive amendments. 0e* 
Nowadays, the regulation of working conditions by way of coliectiv 

agreements has solid legal grounds. First of all the new Constitution ^ 
1997, recognizes expressis verbis the freedom to conclude collective iabo> 
agreements as well as other trade union freedoms. The Constitution a!^ 
guarantees the respect of private ownership and the freedom of econon^ 
activity. It also recognizes the social market economy, based on the 
freedom of economic activity, private ownership, and solidarity, dialogue 

and Cooperation between social partners as the basis for economic system 
of the Republic of Poland. These provisions are of great practical importance 
For example in a decision of 7 December 19992 the Supreme Court stateö 
that the Labour Code provisions limiting the subject scope of collective 
labour agreements were inconsistent with the Constitution, as well as with 
the Convention No. 87 of 1948 of the International Labour Organisation 
on Freedom of Association, and therefore not bind in g. This led to a repeal 
of the questioned provisions. 

As far as the ordinary legislation is concerned it is Section XI oi' the 
Labour Code3 that contains basic provisions concerning collective agreements. 
The Section XI's new content was laid down in 1994 and then subsiantialLy 
amended in 2000.4 The main purpose of the regulation was to establish 
collective agreements as a main source of regulation of employmem 
relationships. Such a legislator's intention is visible in the Labour Code, 
as well as in other statutes and the Government's activities. For many 
reasons, to which we shall come back later, this intention has not been so 
far implemented. 

Collective labour agreements are numbered among specific sources of 
labour law i.e. legal provisions which are created autonomously by social 
partners, or exceptionally by the employer alone, and that are, yel, binding 

1 See: J. Wrat n y, Zakres przedmiotowy ukladöw zbiorowych praey w swietle przepisÖK 
prawa praey [The Subject Matter of Collective Labour Agreements in the Light ol' J.abour 
Law Provisions], [in:] J. W r a t n y et. al, Uklady zbiorowe w demokratycznym ustrnju praey 
[Collective Agreements in Democratic Labour System], Warsaw 1997, p. 15-27; M. Scwervn-
ski, Polish Labour Law from Communism to Demoeraey, Warsaw 1999, p. 122-16.1. 

2 1 PKN 438/99, OSNAP [The Supreme Court Judgements. Administrative and Labour 
Chamber] 2000, No. 12, item 475. 

3 Labour Code - the Act of 26 June 1974, a unified text: Dziennik Ustaw [Journal nf 
Law] of 1998, No. 21, item 93 with subsequent amendments. 

4 Acts: of 29 November 1994 on the amendment of the Act - Labour Code (Journal o[ 
Law, No. 113, item 547 with subsequent amendments) and of 21 September 2000 on the 
amendment of the Act - Labour Code and on the amendment of certain other Acts (Jourr.sü 
of Law, No. 107, item 1127), in force since 1 January 2001. 
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the same way as legal acts issued by the State authorities. According 
15 labour law legal acts of this type constitute sources of law to the extent 
t0 which they determine rights and obligations of the parties to an 
t0 nloyment relationship. A collective agreement is therefore a source of 

o n l y jn its normative part, the provisions of which shape the content 
of contracts of employment. Such provisions concern the remuneration for 
#ork working hours, holidays and work leaves, health and safety at work, 
• b security and others. Contractual provisions, defming obligations for 
arties of the agreement, have no such character. Provisions belonging to 

fjje "third part of a collective agreement," in which parties can regulato 
^alters that are not regulated by statutory provisions in an unconditionally 
binding way, are not reckoned among the sources of the law either. In 
practice these are the social obligations of the employer towards the staff 
0f an establishment. 

The Polish law distinguishes two types of collective agreements: multi-
establishment agreements and single-establishment agreements. The first 
ones are concluded by multi-establishment trade unions' organisations and 
respeCtive employers' organisations. They may cover employees on the basis 
of a sector, profession, region or any other criterium. Single-establishment 
agreements are concluded by a given employer with a workplace Organisation 
operating in the employer's establishment and cover workers employed in 
a given establishment. A multi-establishment trade union cannot become 
r party to a single-establishment agreement as only the workplace trade 
union Organisation has the legal capacity in this respect, regardless of 
whether this is an independent establishment trade union or only a unit 
of li trade union of a higher rank.5 An agreement, or strictly speaking its 
normative part, comes into force upon entry into a register. It is the 
Minister of Labour who enters multi-establishment agreements into a register. 
Single-establishment agreements are registered by the appropriate district 
labour inspector. 

The relationship between the statutory law i.e. statutes or ordinances 
and a collective agreement is ruled by "the principle of workers' advantage." 
According to this principle the provisions of an agreement cannot be less 
advantageous for employees than statutory provisions. It follows from it 
that collective agreements may provide more advantageous conditions for 
contracts of employment than the ones laid down by statutory law. This 
principle gives employees the guarantee that minimum Standards provided 
for in statutes cannot be worsened by collective bargaining. 

5 This Solution is criticized; see.: Z. H aj n, Nowa regulaeja prawna zdolnosci ukladowej 
zwiqzköw zawodowych [New Legal Regulation of the Trade Union's Capacity to Conclude 
Collective Agreements], "Praca i Zabezpieczenie Spoleczne" 2001, No. 4, p. 9-10. 
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Legal mechanism for regulating the content of employment 
relationship by means of a collective labour agreement 

As indicated above collective labour agreements in their normative part 

are considered to be a source of law and not a source of obligatio^ as 
defined by civil law. Therefore the mechanism for shaping the content 0f 
an employment relationship by an agreement has a normative character 
Respective changes in the content of an employment relationship take pla a 

by virtue of law, according to "the principle of legal automatism." Xhis 
rule works automatically only one way. The day the agreement enters im0 

force its normative provisions replace only these conditions of work and 
pay of employees covered by it, that are less advantageous for them than 
the respective provisions of the agreement. In other words only these 
provisions of the agreement which are more advantageous than the previous 
conditions of employment enter automatically into the content of the 
employment relationship. Such a direction of changes stems from the 
fundamental principle of labour law defined as "the principle of discriminaüon 
in favor of an employee." In accordance with this principle terms of 
employment contracts that are less advantageous for employees than labour 
law provisions are void by virtue of law and they are replaced by rcspective 
legal provisions. This direction of the automatism has a dynamic character. 
It appears every time when the relationship between the agreement and the 
contract of employment changes. Therefore every change of the agreement, 
which is more advantageous for an employee than existing contract of 
employment, changes the content of the employment relationship. In turn 
during the period of validity of the agreement, the change in the contcnt 
of the contract of employment is effective and alternates the terms of 
employment only when it does not worsen the employee's Situation, as 
compared to Standards set up by the collective agreement. The said legal 
automatism does not apply to collective agreement's provisions which are 
less advantageous for the employee as compared to the conditions hitherto 
existing. The entry into force of such provisions does not entail an 
automatic change of the employment contract conditions. The empioyer 
may however adapt the contracts' content to the provisions of such an 
agreement by way of the so called "cancellation notice of the employment 
contract terms." This notice changes the content of the contract of emp-
loyment once the period of notice of termination has expired. 

A particular character of the collective labour agreement as the sourcc 
of law is also visible in the Prolongation of its application in case of 
termination of agreement. In such a case, until the new agreement enters 
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p ö force, the provisions of the previous agreement (the terminated one) 

|äte of application. Expiration of such a date does not entail an 

I IUI""! 1 — 
applied, unless the parties to the agreement have set up another final 

automatic change to the content of contracts of employment formed by 
je terminated agreement. The conditions of these contracts are valid until 
&ey are amended by way of a cancellation notice of the employment 
contract terms. A similar Situation occurs when the empioyer is replaced 

consequence of the transfer of undertaking. Then the new empioyer is 
Ipund by the normative provisions of the agreement concluded for the 
»raßsfered establishment for a year since the date of a take-over. The 
empioyer (transferee) may of course apply more advantageous conditions. 
On the other hand the introduetion of less advantageous conditions is 
possible once the above mentioned period has expired. In Order to do so 
gie empioyer has to make use of the cancellation notice of employment 
contract terms for each employee. This procedure extends the period of 
the agreement's effectiveness to the end of the period of notice. 

Factors determining the role of collective labour agreements as 
a means of shaping the content of employment contracts 

The role of collective labour agreements in shaping the content of 
contracts of employment depends, on the one hand, on the legal determination 
of the scope of their application for the regulation of working conditions, 
what is strictly connected with the autonomy of the parties and, on the 
other hand, on the broader legal and factual context in which the collective 
bargaining takes place. 

Under the Labour Code the parties have a large autonomy to define 
the scope for the agreement's application. Every empioyer can conclude an 
agreement which will be binding for him as a single-establishment agreement 
or he can be bound by a multi-establishment agreement concluded by the 
etnployer's Organisation of which he is a member. The agreement is applied 
by virtue of law to all workers employed by the empioyer covered by the 
agreement, unless the parties decide otherwise. Collective agreements do not 
apply to employees belonging to the State corps of civil service nor to those 
who are employed by certain State and local authorities on the grounds of 
nomination, appointment or election, as well as to judges or prosecutors. 
In collective matters Polish law adopts "the principle of general representation 
by a trade union." Therefore the employees who are not members of 
a trade union bound by a collective agreement are also covered by it. It 
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is not allowed to apply differentiation clauses, according to which 
agreement's provisions apply only to members of the trade union or 
them better conditions. 

A collective agreement may cover not only workers but also perso 

working on a basis of civil law contracts, i.e. home workers, agf 
mandataries and others, as well as pensioners and retired persons. How 
these persons are bound by the agreement only when the parties ha^ 
clearly decided so. In consequence the way of their inclusion to ^ 
individual scope of the agreement is grounded on the assumption opp0s;|n 

to the one adopted to employees. In practice the possibility to regulate ^ 
way of collective agreements the work outside the employment relations 
is hardly ever used. This issue is usually present in collective agreemefr 
in provisions limiting the employment on a basis of civil law contracts k 
order to protect the employees5 interests.6 

In practice collective agreements exceed the above said statutory individuell S ä a level that does not correspond to the present economic Situation 
scope of their application. According to a long tradition many of the®;® of Poland. It hinders the activity of small and medium size enterprises 
/ ^ r t T / A r f l l f>A ä r v » rt T i i ^n n ' f r t «M J l^T dAA 1 - i . ' _ J H _ 1 _ J_ J * 1 J » . J • _ i l n 4-1« sv-T A V t n f / ^ a O O T i r ä l l cover also employees' family members, granting the latter rights in case of 
the employee's death, such as the right to a supplementary funeral benefu, the creation of new jobs. 
to an allowance or a right to be employed in the enterprise of the deceased.' The restrictions on the freedom of parties to a collective agreement, 

After the 2000 amendment, which took into account the Standpoint of stemining from the prohibition of covering matters regulated by uncon-
c r< t- j ii. . .i i - i ~ ~ — . ; . - • •_ c i . i i ;„ Ktt i- tU» the Supreme Court expressed in the above mentioned judgment of 7 Deccraber 

1999, the Labour Code guarantees a very wide freedom as regards the 
subject-matter of collective bargaining. There is only one clear ban in the domains statutory provisions defining rights and obligations of parties to 
sphere. The single-establishment collective agreement may not regulate the 
remuneration of persons managing the enterprise on behalf of the employer. 
Therefore the main limitation of the parties' freedom to bargain the 
agreement's content results from the above mentioned principle of workers' 
advantage. Besides, according to a traditional and still prevailing öpihion, employment, applies, to a large extent, to State and local authorities' 
a collective agreement cannot regulate matters in the field of the employment^ 
relationship regulated by unconditionally binding provisions ( iuris ragentis) 
of labour law statutes, such as prescriptions of workers' claims by lapse 
of time. Some authors present however a different opinion.8 

A particular expression of the autonomy of parties is the possibility to 
deviate from the principle of workers' advantage and to establish certain 

6 J. W r a l n y , Postanowienia pozaplacowe (warunki placy) ukladöw zbiorowyrh praey 
[Provisions of Collective Labour Agreements on Matters Not Related to Pay], [in:] J. Wratny, 
et. al., Uklady..., p. 108-109. 

7 See: M. § w i ? c i c k i , Prawo praey [Labour Law], Warsaw 1969, p. 159; J. Wratny, 
Postanowienia..., p. 124. 

8 Eg. B. W a g n e r , Uklad zbiorowy praey a umowa o praeg [A Collective Labor:: 
Agreement and A Contract of Employment], "Praca i Zabezpieczenie Spoleczne" 199\ No. 3, 
p. 3. 

^yment conditions below statutory Standards. The reasons for such 
3PeuIation are seen in some exceptional situations when, for example, 
Su l t Situation of a given enterprise may cause a loss of jobs. It 
claimed that such a Solution may be better for employees' interests 

following exactly the letter of law. In principle such a deregulation 
labour law is not allowed in Poland. The currently accessible de-
jres from statutory Standards are of little practical importance.9 In 
Situation of the enterprise's financial crisis it is merely possible to 

the application of the collective agreement temporarily. This 
ot however lead to the establishment of working conditions that 

be less advantageous than those granted by the Statute. A more 
_ing permission for deregulation through collective labour agreements 

fppostulated in legal writing.10 This issue is of great importance, as 
of statutory Standards of employees' rights has been established 

| |öd sometimes even threatens their existence, as well as slows down 

i$tionally binding provisions of labour law, is of little importance in the 
main Gelds of employment, which come within general labour law. In these 

fhe employment relationship are usually unconditionally binding in part. It 
means that deviations may occur only in favour of employees. A strict 
statutory regulation by means of unconditionally binding provisions, excluding 
äny departure from them in collective agreements and in contracts of 

employees and, to some extent, to the education sector and enterprises of 
particular importance such as: Polish State Railways, Polish Post, Polish 
Telecommunication, State Forests.51 

9 Nowadays, the most important example of deregulation constitutes the possibility to 
depart from the creation of the enterprise welfare benefits fund; see article 4 of the Act of 
4 March 1994 on the enterprise social benefits fund, Journal of Law of 1996, No. 70, item 
335 with subsequent amendments. 

10 See e.g.: M. Pl i s z k i e w i cz, J. W o j t y l a , Prawo praey w prakiyce malych i srednich 
przedsigbiorstw. Szanse i zagrozenia [Labour Law in Practise of Small and Medium Size 
Enterprises. Opportunities and Threats] [in:] Conference Materials of XI Congress of Labour 
Law and Social Security Law Chairs and Departments, Wisla 21-22 June 1999, Katowice 
1999, p. 20. 

11 More: H. L e w a n d o w s k i , Stosowanie ukladöw zbiorowych praey do pracownikdw 
objgtych pragmatykami pracowniczymi [Application of Collective Labour Agreements to Civil 
Service Employees], "Praca i Zabezpieczenia Spoleczne" 1998, No. 11. 
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Further restrictions concern the freedom of wage bargaining. They result 
from provisions introducing mechanisms of limitation of wage increase 
mainly by fixing average rates of the increase in a given year by the 
Tripartite Committee for Social and Economical Affairs.12 For the private 
sector these rates are only non binding recommendations. In State enterprise 
and companies the management may be sanctioned in exceptional Situation 
if the rates are exceeded. These restrictions have real importance in the 

State budget sector. The iimits do not infringe the principle of free and 
voluntary negotiation, as they do not exceed the restrictions on the fredom 
of bargaining which may be imposed in the interest of national economy13 

Another factor that influences the role of collective agreements as 
a means of shaping the content of employment contracts is the possibility 
of their extension beyond the scope provided for by the parties. According 
to Polish law the application of the whole or a part of a multi-estabIishmeni 
agreement may be extended on employees not covered by any multi-
establishment agreement, employed by an employer conducting the same or 
similar economic activity to the activity of employers covered by the 
agreement. The Minister of Labour, acting upon the request both of an 
employers' Organisation and a multi-establishment trade union Organisation, 
that concluded the agreement, has the right to extend the agreement by 
way of a regulation. Ratio legis of the extension lies on the one hand in 
a need for a guarantee of similar employment conditions for employees. 
who are perform in g the same or a similar work, and on the other hand 
in reducing competition by labour costs. The extension is limited by 
conditions precisely indicated in the Labour Code. The Minister can extend 
the agreement if an important social interest dictates the decision. Before 
the Minister extends the agreement he/she consults the employer who is tc 
be covered by it or the employers' Organisation indicated by him, as weil 
as the union Organisation operating in his establishment and the Committee 
for Collective Labour Agreements.14 The extension is valid until the employer 
is covered by another multi-establishment agreement. The above mentioned 
regulation has not been applied in practice so far. It has been in force 
since 1 January 2001. Previous provisions regulating this matter were based 

12 See: The Act of 16 December 1994 on the System of Fixing the Increase of Average 
Remunerations in Enterprises by Way of Negotiations and on the Amendment of Certa:n 
Statutes (Journal of Law of 1995, No. 1, item 2 with amendments and the Act of 23 
December 1999 on Fixing Remunerations in the State Budget Sector and on the A m e n d m e n t 
of Certain Statutes (Journal of Law No. 110, item 1255 with amendments). 

13 See: International Labour Office, Freedom of Association and Collective Bargaining. 
General Survey by the Committee of Experts on the Application of Conventions ari 
Recommendations, Report III (Part 4b), Geneva 1994, paragraphs 260-264. 

14 This is a tripartite committee operating on a governmental level. 
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Afferent and practically useless foundations and therefore remained 
Sjead letter of law. 
•• The relation between collective labour agreements of different levels, and 
<' e relation between collective labour agreements and other specific sources of 
jabour law, as well as the importance of these relations for the regulation of 
tJ-ms of employment contracts require a separate comment. This issue is 
comptex and controversial, and therefore it is only possible to discuss it briefly. 

•There is only one provision of the Labour Code which applies to the 
relations between multi- and single-establishment collective labour agreements. 
{jflder this provision the stipulations of a single-establishment collective 
agreement cannot be less advantageous for employees than those of a multi-
establishment collective agreement. Thus, the principle of workers' advantage 
is applied in this respect. T h e same relation occurs between multi - or 
siegle - establishment agreement and establishment internal regulations. The 
lajter cannot contain provisions that are less advantageous for employees 
thän a collective agreement.15 Works' rules and pay regulations that are 
obligatory in establishments employing at least 5 workers are of the highest 
importance. The first one defines the rights and obligations of employees 
aßd of the employer as regards the establishment's internal order, among 
other things a timetable of working hours. The second one establishes the 
terms of remuneration. It is worth notice that the two acts can replace the 
basic content of a collective labour agreement. Even though the Labour 
Code favours collective agreements by stating that the introduetion of 
internal regulations is not obligatory when their subject matter is regulated 
bf a collective agreement, in practice works' rules and establishment's, pay 
regulations Substitute collective agreements in a majority workplaces.16 To 
some extent it results from endeavours of employers, who have much more 
cfscretion in instituting the said internal regulations than in negotiating 
a collective agreement. Another reason is that their introduetion is easier 
and less formalised, what is often attractive for both partners. 

The above described relation between collective agreements and other 
specific sources of labour law Warrants the Statement that their influence 

15 More: Z. H a j n , Wplyw ponadzakladowego ukladu zbiorowego praey na tresc zakladowych 
irödel prawa praey [The Impact of a Multi-Establishment Collective Labour Agreement on 
the Content of Establishment Sources of Labour Law], [in:] Prawo praey. Zabezpieczenia 
spvieezne (z aktualnych zagadnien) [Labour law. Social Security (Current Issues)], 
B.M. C w i e r t n i a k (ed.), Opole 2001, p. 261-270. 

16 Works' rules are also usually enacted in establishments covered by collective agreements. 
It is understandable taking into account the provisions concern detailed issues of everyday 
sbopfloor order. It can be observed the phenomenon of temporary unofficial suspension of 
collective agreements due to fmancial difficulties of an enterprise. For such a time informal 
sitenial regulations or Instructions are beeing established, often with the partieipation of trade 
Urions. See: The Report of the Chief Labour Inspector on the Activity of State Labour 
h-ipection for 2000, Warsaw 2001, p. 228. 
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on the content of the contracts of employment may be seen in 
possible situations. In theory it is possible to set up the terms 
conditions of employment only by means of a collective labour agreem 
either Single or multiEstablishment, or by both of them simultaneously 
practice the two agreements, and more often a single-establishment agreeim 
alone, coexist with works' rules. The majority of establishmcnts is liowe^ü-
not covered by any collective agreement. The terms and conditions 
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employment are then determined only by the establishment internal reguiatiön|fj i f cTsan ie guarantees as collective agreements do.21 

In the smallest establishments (up to 4 employees) the working conditi 

in case of accords on settlement in collective disputes. They are 
present in the law doctrine.20 A liberal line of part of the judiciary 
jurisprudence corresponds to the general tendency to attribute a bin-
character to accords concluded with employees. Yet, in my opinion, 

liscused cases this liberal attitude goes too far. It encourages the 
howev| | | pf l ions to replace collective labour agreements with other ones, which may 

-fje easy to conclude and less formalised, but that do not give employees 
" " 1 In any case such 

are usually determined solely in contracts of employment. 
The most of controversy surrounding the bOrderline between collective 

agreements and other specific sources of labour law focuses on collectr 
accords other than collective labour agreements. Under a not very preci 
Provision of the Labour Code such accords become sources of labour law 
if they are based on a Statute and if they regulate the content of the 
employment relationship. They are then called "nominate collective accords." 
Their rank is equal to that of a collective agreement. Also the legal 
mechanism by means of which they influence the content of contracts of 
employment is, regardless of some ambiguities, similar to that of collective 
agreements. Other collective accords are defined as "innominale collective 
accords." They are not sources of the law neither for employees no: für 
employers, but only sources of obligations for their parties. They may 
influence the content of contracts of employment only via contract law 
mechanisms, in particular by way of contract for Performance to the bencfit 
of a third party (pactum in favorem tertii).17 The crucial point of the 
discussion about the accords is, whether their recognition as sources of the 
law requires special and clear Statutory authorization to conclude an accord 
of a given type, or whether a general reference to it, made by the statue, 
is sufficient. The Supreme Court attitude to this question is not uniform. 
In some decisions the Court recognized so called "welfare packages," i.e. 
accords on social matters connected with restruc-turi sation and privatisation^ 
of public enterprises, as sources of labour law.18 In other cases the Court 
denied such a character of the accords.19 Similar divergence of opinions j 

17 See: Decision of the Supreme Court of 24.11.1993, I PZP 46/93 OSNCP The Supreme 
Court Judgements. The Civil and Labour Chamber 1994, No. 4, item 131; judgment of the 
Supreme Court of 2000.02.17., I PKN 541/99, "Wokanda" 2000, No. 11, item 29. 

,B E.g. judgment of 28.07.1999, I PKN 176/99, The Supreme Court Judgements. Administrative 
and Labour Chamber 2000, No. 21, item 788, judgment of 17.11.1999, 1 PKN 364/99. The 
Supreme Court Judgements. Administrative and Labour Chamber 2001, No. 7, item 219. 

iS E.g. judgment of 23.02.1999,1 PKN 588/98, The Supreme Court Judgements. AdmimstraiM 
and Labour Chamber 2000, No. 8, item 298; Judgment of the Supreme Court of 2000.02.II 
I PKN 541/99, "Wokanda" 2000, No. 11, item 29. 

«fSljfcords diminish the potential scope of application of collective labour 

I f e The above presented remarks justify the opinion, that in the competition 
11 between collective agreements and other specific sources of labour law the 

; former seem to be in defensive. 
S As it was indicated above, the scope of regulating working conditions 
by means of collective agreements also depends on a broader, legal and 
factual, context in which the bargaining takes place. The "density" and 
character of the statutory regulation of working conditions have essential 
importance in this respect. A substantial part of statutory provisions are 
still directed on regulation of employment in large "socialist" enterprises. 
It should be noticed however that for the time being the small and medium 
size enterprises make 97% of the total number and employ more than 61% 
ol" all employees with a growing tendency. Most of them are small employers, 
among them more than 90% employ no more than 5 workers. The 
statutory Standards of Performances and benefits for employees as well as 
'.he level of protection of working conditions are most often too high for 
the group of employers to be raised in collective agreements. Many 
important statutory norms are also too detailed and stifF. It leaves little 
•room for bargaining. Needles to say that this reduces the possibility of 
playing a regulatory role by the agreements, which consists in raising 
statutory Standards, as well as so called "promoting role" consisting in 
introducing new legal solutions. The regulation of working hours can be 
an example. The presented above observations have been confirmed in 
research on collective agreements. The conducted research has proved that 

20 See e.g.: G. G o z d z i e w i c z , Charakter porozumien zbiorowych w prawie praey [The 
Nature of Collective Accords in Labour Law], "Praca i Zabezpieczenie Spoteczne" 1998, No. 
3; B. C u d o w s k i , Charakter prawny porozumien zbiorowych [A Legal Nature of Collective 
Agreements], "Panstwo i Prawo" 1998, No. 8; M. S e w e r y r i s k i , Porozumienia zbiorowe 
w prawie praey [Collective Accords in Labour Law], [in:] L. F l o r e k (ed.), Zrödla prawa 
praey [Sources of Labour Law], Warsaw 2000, p. 103 and next. 

21 More: Z. Hajn , Kola organizaeji pracodawcöw w tworzeniu prawa praey [The Role of 
Employers' Organisation in Creation of Labour Law], [in:] L. F l o r e k (ed.), op. citp. 47-51. 
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the agreements exceed statutory minimum Standards only to a small exten* 
and restrict their subject-matter mainly to wages.22 

The characteristic feature of Polish collective labour relations is weakness 
of multi-establishment bargaining. According to data received from the 
Ministry of Labour in March 2000 there were 10 925 singie-establishment 
agreements and I I I multi-establishment ones concluded. The number Hj 
does not give a true picture of the Situation. 95 from among had been 
concluded in the budgetary sector for very few employees (e.g. for employees 

of cultural institutions functioning in a given commune). Only 16 were 
national level agreements with 12 industry-wide ones.23 Insufficient growth 
of employers' organisations, present in Poland since the beginning of 199qs 

after more than 50-years lasting absence under the communist regime, as 
well as their predominantly territorial structures, are seen as reasons of the 
Situation.24 Another reason, not infrequently raised in debates on the 
subject, is the reluctance of employers to industry-wide bargaining, intcrpretcd 
often as grounded on differences among enterprises, which make difficult 
to agree Standards accepted by a majority of employers. There are, however, 
other obstacles to the development of multi-establishment bargaining. One 
of them is the weakness of the unions' branch organis ations. It is connected 
with principally region and establishment-level organisational structure of 
Solidarity ("Solidarnosc"), maintained, among other things, due to a politica! 
engagement of this union, and also with the loose structure of the All-Polisk 
Trade Union Agreement ("Ogölnopolskie Porozumienie Zwi^zkow Zawodo-
wych"), which is a combination of establishment and company-lcvcl unions. 
Another barrier is a small presence of trade unions in the private sector 
of economy where unions operate mainly in big enterprises established as 
an outcome of privatization of state-owned enterprises. The next difiiculty 
in multi-establishment bargaining is the model of trade union movement 
based on establishment or Company trade unions. In great measure this 
model may be attributed to the legislator's decision of linking a majority 
of trade union powers to the workplace organisations without the possibility 
to exercise them, directly or through trade unions' delegates, by a higher 

11 J. Wratny , Uwagi koficowe [Final Remarks], [in:]: J. W r a t n y et. al, Uklady.... 
p. 178; The Report, op. cit., p. 223. On the page 224 the report read: "A vasl majority of 
establishment collective labour agreements notified for registration did not contain provisions 
substantialy diverging - to employees' adventage - from generally binding labour law provisions." 

33 The conclusion regarding a weak position of multi-establishment bargaining is also 
confirmed by other data. For example in 2000, only 3 out of 546 employers, inspccteii by 
the State Labour Inspektion, covered by singie-establishment agreements were at the same 
time covered by a multi-establishment agreement; see: The Report..., op. cit., p. 227. 

24 E.g. K. R^czka , Pracodawcy a nowy model ustroju praey w Polsce [Employers anc 
the New Labour System in Poland], [in:] M. M a t e y (ed.), Nowy lad praey '.v Polsce 

i w Europie [A New Order of Labour in Poland and Europe], Warsaw 1997, p. 96-97. 
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[£vel organisations. It forces unions to place their organisations in est ab-
^jjjjjents. It also encourages employees to create establishment or Company 

%ade unions, limiting their activity to one establishment or enterprise. 
• gjmilarly the employers, due to extensive statutory competencies of workplace 
O r g a n i s a t i o n s a nd sometimes also by the number of organisations acting in 

tke establishment, concentrate on relations with that union structure. The 
presented above structure of trade union movement reduces the room for 
multi-establishment collective bargaining as well as, by nature, prefers the 
shop fioor or Company level bargaining. 
:: The existing system contains havever a mechanism of weakening the 
dynamics of workplace bargaining too. An establishment union Organisation, 
as a sole form of a trade union activity excercising statutory powers and 
Privileges in the workplace, is not well fitted to small enterprises. It has 
formalised structure, obligatory organs, prescribed procedure of its creation as 
well as it requires in practice certain minimum number of members. For that 
reason the presence of trade unions is generally confined to big enterprises. 
Hör the extensive statutory powers and Privileges of establishment union 
organisations the employers are significantly burdened by them. It increases 
their reluctance towards trade unions being, at the same time, one of the 
reasons for anti-union action.25 It is also worth noticing that the described 
system of bargaining has clear characteristics of the so-called "duality of the 
labour market," that is the coexistance of substantial segments of labour 
market covered and not covered by collective agreements.26 Under these 
circumstances employers bound by agreements tend to free themselves from 
additional costs, caused by union activity, and obligations flowing from 
agreements in order to come up to competitors who do not bear the ballast. 
The interplay of this factors results in Stagnation of workplace bargaining.27 

Finally, it ought to be pointed out that the role of collective labour 
agreements on both, singie-establishment and multi-establishment, levels is 

23 More: M. Pli s zki ewiez , J. W o j t y l a , op. cit., p. 22-23; M. S e w e r y n s k i , 
Problemy statusu prawnego zwiqzköw zawodowych (Problems of the Legal Status of Trade 
Unions], [in:] G. G o z d z i e w i c z (ed.), Zbiorowe prawo praey w spolecznej gospodarce 
rynkowej [Collective Labour Law in Social Market Economy], Toruri 2000, p. 125-127; 
Z. H aj n, Pozycja prawna pracownika i pracodawcy a funkcje prawa praey [Legal Position of 
an Employee and an Employer and the Functions of Labour Law], "Praca i Zabezpieczenie 
Spoteczne" 2000, Mo. 10, p. 6. 

26 J. H. G o l d t h o r p e , (1984) The End of Convergence: Corporatist and Dualist Tendencies 
:n Modern Societies, [in:] J. H. G o l d t h o r p e (ed.), Order and Conßict in Contemporary 
Capitalism, Oxford 1984, p. 315-343. 

27 In the report of the State Labor Inspector it is underlined that a majority of 
establishment agreements were concluded in order the replace the previous ones, and only 
sotne them were concluded for employees who had not been covered by an agreement so far; 
sce: The Report, op. cit., p. 225. 
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limited by a decreasing trade union membership. In 2000 it amounted 
about 18% out of a total number of workers. The position of trade uni t0 

is weakened by a high unemployment rate, which reached 18°/) in 2qqjS 

There are other, known problems and challenges for trade unions that 
contribute to the said State of affairs. They consist among oihers " 
a growing predommance of workers employed in small and medium sia 
enterprises in a total number of employees; a dwindling of the natura' 
union membership base in traditional branches of industry; a growia' 
proportion of workers employed in service sectors and in new industries 
employing high qualified specialists; expansion of atypical employment and 
outsourcing,28 the "escape from labour law" to civil law based employment' 
increasing difficulties with identification of real employers owing, in particular' 
to unclear location of power centers in complex Company structures as well 
as a growing role of supranational corporations in the labour market. The 
trade unions' strong involvement in politics is a separate reason that 
weakens the role of collective bargaining in regulation of employment 
relationships. The two major umbrella organisations are engaged in interparty 
conflicts. Until quite lately not infrequently - prominent union officials 
were directly or indirectly in political authority. In this State of aflairs, 
putting aside objectively negative impact of that political involvement on 
the union ability to protect workers' interests, the low social opinion about 
the "political class" transfers quite naturally to trade unions. 

Perspectives for regulating the content of employment contracts 
by means of collective agreements 

At present, as it follows from the above observations, the visible 
prevalence of individual contracting between parties to the contract of 
employment, based on statutory provisions, over a collective regulation of 
terms and conditions of employment is characteristic for Poland. The 
single-establishment collective agreements dominate decisively in the segment 
of employment relations covered by collective bargaining. The main subject-
matter of collective agreements are remunerations. The regulatory and 
promoting roles of the agreements are of little importance. The reasons for 
such a State of affaires are heterogenous, consisting of complex coincidcnce 
of different legal and extra-legal conditions. 

28 Negative consequences of outsourcing for trade union recruitment is being increasos 
by lack of a suitable legal regulation protecting outside workers. 
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' It is n o t easy to foresee the further evolution of regulation of terms 
j c0nditions of employment by means of collective agreements. As 

the political system there are no obstacles to development of 
^lective bargaining in Poland nowadays. The workers and employers 

C iöy a füll trade union and economic freedom, as well as observance of 
rivate ownership and demoeraey. According to declarations of the Govern-

Jnent, trade unions and employers' organisations they recognize development 
0f collective agreements as an essential element of the Polish labour system. 
These declarations have been confirmed in legislative and factual actions 
ußdertaken by the institutions. It is important to underline this willingness 
0f the main actors to support collective bargaining as, in the light of 
comprehensive research on this issue, the legal and institutional arrangements 
influence significantly the scope of collective agreements' coverage.29 

This research proves that multi-establishment bargaining has decisive 
Importance for enlarging the scope of regulation of employment conditions 
by way of collective agreements.30 There are substantial reserves in this 
respect in Poland. They consist in reinforcing conditions propitious for 
inulti-establishment bargaining. The bright points in these sphere are, in 
particular: visible development of employers' organisations' structures, the 
trade unions' awareness of the necessity to reinforce their branch structures, 
progressing discussion about rationalization of trade union Privileges as well 
as of adjusting union workplace structures to the new needs. Recently there 
have also been visible efforts, backed by concrete institutional solutions, 
aiming at tracing a clear demarcation line between trade union and political 
activities. These positive tendencies may be conducive to future development 
of collective labour agreements. 

As is well known an effective method of enlarging collective agreements' 
coverage, and subsequently, strenghtening employers' organisations and 
•jade unions, are procedures of extension of collective agreements.31 In 
Poland they have been dead so far owing to newness of these solutions in 
post-war Polish law, as well as due to weaknesses of legal regulations 
applying to them. The improvement of this instrument and its active 
employment may be contributive to a change of the unsatisfactory Situation. 

Another direction of enlargement of the role of collective labour 
agreements is development of multi-level bargaining. In this system single-
establishment bargaining concentrates on substantive issues while multi-
establishment bargaining focuses on formulating guidelines for the workplace 

2!) See for details: F. Trax l er, Collective Bargaining in the OECD: Developments, 
freconditions and Effects, European Journal of Industrial Relations, Vol. 4, No. 2, p. 207-226. 

30 In 1990 the coverage rate in countries operating with predominantly multi-eemployer 
bargaining was 78% as against 31% in those with mainly single-employer. 

31 More: F. T r a x i e r , op. cit., p. 212 and next. 
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bargaining. Taking into account the strong position of single-establishm 
bargaining this direction of evolution of Polish bargaining system seems^ 
be quite possible. Certainly this does not exclude the coexistence of"«? 
kind of articulated multi-level bargaining with "traditional" multi-establishm * 
agreements. The success of the said direction of development of collect' 
bargaining system requires, on the one hand, strengthening cmpl0yers> 
organisations and multi-establishment union organisati ons, and on the other 
hand, the extension of union presence on establishment and Company lCveis 

Other possibilities for collective agreements may be seen in undcrtak«'np 
by trade unions a task of more active defence of atypical employees as 
well as persons performing work outside the employment relationship, 
agents, mandataries and others working in dependence on an orderer. 
present these persons are marginal in the union activity. Nevertheless, rapid 
enlargement of the categories of workers rises a question of adapting 
appropriate strategy for attracting them to union ranks as well as for 
effective defending their interests. This strategy should also include collective 
bargaining for their working conditions. As it has already been indicated 
the possibilities for covering them by collective agreements, created by the 
Labour Code, has not been exercised yet. Also problems of alypica"-
employment have attracted a little attention at the bargaining table.32 

Discovery by the unions of atypical employees, workers employcd under 
civil law contracts as well as self-employed persons seems to be necessity. 
There are many indications that the tendency to relocation of "typical 
employees" to the above said groups of workers is constant. 

Not insignificant, for the role of collective labour agreements in shaping 
terms of employment contracts, will also be further evolution of the 
relationship between collective labour agreements and other specific sources 
of labour law. The amelioration of status of collective agreements needs 
more precise regulation by the law the conditions for recognition of other 
collective accords as sources of labour law as well as laying down more 
rigorous prerequisites for their substitution with the establishment interna! 
regulations, especially with pay regulations. There is no justification for 
a too easy, and caused to some extent by unconcern of the legislator. 
replacement of collective agreements with other accords and establishment 
internal regulations. They limit the application of collective agreements une 
make chaos in the regulation of working conditions. Elimination of the 
incorrectness may be helpful to the increase of the scope of aplication of 
collective agreements. 

A few comments requires the problem of Polands' Integration with the 
European Community and its influence on regulation of employment 

n See: J. W r a t n y , Postanowieniap. 108-109. 
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JR Hons through collective agreements. After accession the regulatory role 
If collective labour agreements might be strenghtened by European law. 
c%e directives indicate the agreements as a means of regulation of detailed 
atters mentioned in the Instruments.33 Article 137 § 4 of the Treaty 

establishing the European Community makes it possible to implement 
directives via collective agreements. Article 139 § 4 gives ground for 
concluding collective agreements on European level. These new roles of 
cöllective agreements ought to be taken into consideration by the Polish 
legislator and social partners in view of Polands' accession to the Community. 

the same time the economic and social aspects of the European 
integration create new challenges for trade unions and employers. In 
particular intensifying transnational relations between companies and branches 
0f economy may raise the need for coordination of the policy of collective 
agreement bargaining exceeding the present, national borders. 

The above remarks show that there are considerable chances for further 
development of collective labour agreements in Poland. This gives ground 
for a careful optimism for the future. In this respect much depends on 
conscious and well directed activities of the Government, as well as of 
social partners, recognizing the role of agreements as an instrument of 
protection of workers' and employers' interests, the measure of keeping 
social peace and an important element of social and economic policy of 
the State. However it is not possible to plan and foresee everything in this 
sphere. For the multiplicity and diversity of elements influencing collective 
agreements their future as a source of regulation of terms and conditions of 
employment remains to a large extent unknown. 

" Among others Directive 93/104/EC of 23 November 1993 concerning certain aspects of 
foe Organisation of working time, O.J. No. L 307/1993. 
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I. Constitution 

1. General remarks 

There were several constitutions in the Polish history, the Constitution 
öf 1791, 1921 1935 and 1952. The Constitution of 1952 contained regulations 
characteristic for the socio-political relationships and ideological foundations 
of the communist period in Poland. Various amendments to the Constitution 
did not change it character. A break-through constituted the amending act 
of 29 September 1989. It introduced into the Constitution new fundamental 

'eoncepts as the rule of law (Article 1), sovereignty of the People (Article 2), 
political pluralism and freedom of creation and functioning of political 
parties (Article 4), protection of ownership and freedom to pursue economic 
activity (Article 6). In 1992 the so-called Small Constitution had been 
adopted (Constitutional Act, passed on 17 October 1992, on the Mutual 
Relations between the Legislative and Executive Institutions of the Republic 
of Poland and on Local Self-government) and remained in force until 
16 November 1997, i.e. the date when the current Constitution, passed on 
2 April 1997, entered into force. 

None of the former Constitutions contained a Provision on its direct 
applicability.1 The lack of it did not keep the academics or the judiciary 

1 The doctrine of the Polish constitutional law understands this notion meaning the 
application of the Constitution as a basis for the decision taken by the State organ e.g. the 
court (also together with statutes) or as an interpretative guideline for statues. Indirect 
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from formulating the thesis of direct applicability at least of some of 1 

Constitutional provisions. However, they concerned rather the appliCa1-e 

of the Constitution in relations between State organs or between'100 

dividuai and the State but not in horizontal relations (individual verSÜJ 
individual). 4 

The first to apply Constitution al provisions more or less directly was 

the Chief Administrative Court (founded in 1980) and then the Supren, 
Court. The jurisprudence of these Courts could not further develop because 
of structural drawbacks of the Constitution of 1952 - its provisions were 
too general, susceptible of various interpretations and of a programmatic 
character. In 1985 the Constitutional Tribunal was founded. For the first 
time in Polish history the control of constitutionality of statutes and other 
normative acts was possible. 

2. Direct applicability of the Constitution of 1997 

The Constitution of 1997 contains a broad catalogue of rights and 
freedoms of the individual, inspired by fundamental acts of international 
law, among others the International Covenants on Human Rights of 1966 
and the European Convention for the Protection of Human Rights and 
Fundamental Freedoms of 1950. The Constitution distinguishes: 

1) personal rights and freedoms (Articles 38-56), including the right to 
life, the right to inviolability and security of person (i.e. the prohibition of 
scientific experiments without voluntary consent, the prohibition of torture 
or cruel, inhuman or degrading treatment or punishment), the right to fair 
trail, the right to privaey, the freedom of religion, the freedom of opinion 
and expression; 

2) political rights and freedoms (Articles 57-63) e.g. freedom of peaceml 
assembly, freedom of association; 

3) social, economic and cultural rights and freedoms (Articles 64-76), 
among others the right to proper ty, the right to pur sue economic activiiy, 
labour rights, the right to social security, protection of health, education etc. 

application of the Constitution is, according to this view, the application through the Statute 
which was adopted for the purpose of Implementation of the Constitution (actually in this 
case it is not the Constitution which is applied but the Statute itself). The Author of the 
present Report is of the opinion that the above mentioned dilferentiation is misie;<ding and 
incoherent, and differs from the concept used in relation to international agreements. Thal is 
why the Report adopts the unanimous concept - and uses the term "direct application" of 
the Constitution narrowly as referring to truly direct effect of the Constitution where the 
Constitution itself is a sole ground for decision or is co-applied with statutes; indireci 
application means application for interpretation of a norm. 
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. Several provisions have been devoted to the definition of the obligations 
^ the individual towards the State. 

;The Constitution contains Article 8 para 2, which states clearly that 
provisions of the Constitution shall apply directly, unless the Constitution 

rovides otherwise." The thesis that the Constitution does not have a nor-
mative character as well as the thesis that its provisions are addressed only 
to the legislative or other State organs, in the sense that they determine 
oiäly the scope of their competence, have been decidedly ruled out.2 

Article 8 para 2 encompasses the whole scope of the constitutional 
provisions, the freedoms, rights and obligations of the human and Citizen 
i n c l u d e d jn the second chapter of the Constitution being only a part of 
tbem- F° r this chapter, however, Article 8 para 2 has the most significant 
oieaning. The principle of direct application of constitutional norms is not 
unlimited. Article 8 para 2 clearly points out possible exceptions: "The 
provisions of the Constitution shall apply directly, unless the Constitution 
provides otherwise." In this context Article 81 of the Constitution is worth 
attention. It speeifies that rights defined in Articles 65 para 4 and 5, 66, 
69, 71 and 74-763 can be invoked only within limits set by statutes. It is 
uaderstood that the rights contained in these provisions may therefore be 
not applied directly. The determination whether the constitutional norm is 
directly applicable and contains sufficiently clear and precise norms (does 
not have only programmatic character), is left to interpretation. 

The Constitution does not provide an answer to the question whether 
constitutional rights and freedoms define also the sphere of relations 
between individuals themselves and can be invoked by individual against 
rhe other individual (are horizontally applicable). The doctrine does not 
give a clear answer either. The few authors who tackled the issue are 
dlvided into two groups - one supports the categorical opinion that "the 
Constitution of the Republic of Poland belongs to the number of cons-
titutional acts of demoeratie States which do not recognise horizontal 
applicability of rights and freedoms,"4 the other follows the opposite view. 

1 On direct application of the Constitution of 1997 cf. W. S k r z y d l o , Konstytucja RP 
- komentarz, Krakow 2000, p. 19 ff.; Z. W i t k o w s k i (ed.), Prawo konstytucyjne, Toruri 
1998. p. 114; W. Sanetra , Konstytucyjna ochrona wolnosci i praw pracowniczych, "Przeglad 
Sadowy" 1998, No. 5, p. 15 ff.; K. D z i a i o c h a , Zasada bezposredniego stosowania konstytueji 
* dziedzinie wolnosci i praw obywateli, Biuro Rzecznika Praw Obywatelskich, Warszawa 1998, 
p. 31 ff. 

3 The rights enumerated in these provisions concern a minimum level of remuneration 
far work, right to employment, occupational advice and training, the right to safe and hygienic 
«••nditions of work, aid to disabled persons, the right of family and maternity, to special 
issistance from public authorities etc. 

4 B. B a n a s z a k , Prawo Konstytucyjne, Warszawa 1999, p. 389. 
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To the latter belongs P. Sarnecki5 who points out that certain rights are 
applicable in horizontal relations and protect the individual from interference 
on the part of the other persons, as for example the prohibition of torture 
or cruel, inhuman, or degrading treatment or punishment or prohibition of 
application of corporal punishment. However, "the effect of human rights 
on horizontal relations has many specific aspects. Since they are implemented 
by the means of civil and criminal regulations, under normal circumstances 
there is no need to invoke the provisions of the Constitution in relations 
between individuals. Only in unusual situations when statutes do no* 
provide the appropriate level of protection the need to apply constitutione 
provisions directly may arise."6 L. Garlicki states in turn that "the conccpt 
of horizontal applicability of constitutional rights and freedoms of the 
individual has not so far won a broad acceptance in the Polish jurisprudencc.,: 

He thinks, however, that both the new Constitution (with the general 
principle of direct applicability of its provisions) and foreign expericnce in 
that matter will allow for it in the near future.7 

3. Constitutional norms potentially applicable to private conduct 

Only few constitutional norms may be applied to private conduci.. The 
most obvious seems the right to ownership, other property rights and the 
right of succession (Article 64)8 and the principle of equality and anti-
discrimination provisions contained in Article 32 para 29 and Article 33.:3 

One can quote as well Article 59 providing for the right of trade unions 

5 P. S a r n e c k i (ed.), Prawo konstytucyjne RP, Warszawa 1999, pp. 45-46, similtrly. 
A. L a b n o , in the opinion on B. B a n a s z a k , Prawo Konstytucyjne, Warszawa 1999. "Ruch 
Prawniczy, Ekonomiczny i Socjologiczny" 1999, No. 3/4, p. 281. 

6 P. S a r n e c k i (ed.), op. cit. 
1 Polskie prawo konstytucyjne, Warszawa 1999, pp. 102-103. Similarly, J. Oni s / czuk , 

Kons ty tue ja Rzeczypospolitej Polskiej w orzecznictwie Trybunalu Konstytucyjnego, Wars/aws 
2001, p. 185 ff.; P. S a r n e c k i (ed.) op. cit., pp. 45-46. M. P r z y s u c h a , Bezpasrednin 
stosowanie konstytueji. Najszybsza droga do panstwa prawa, "Jurysta" 2000, No. 7/8. p. 11 :T. 

8 Article 64: "1. Everyone shall have the right to ownership, other property rights ütk: 
the right of succession. 2. Everyone, on an equal basis, shall reeeive legal protection regardmg 
ownership, other property rights and the right öf succession. 3. The right of ownership ir.£y 
only be limited by means of a Statute and only to the extent that it does not violate ths 
substance of such right." 

9 Article 32 para 2: "No one shall be discriminated against in political, social or economic 
life for any reason whatsoever." 

10 Article 33: "1. Men and women shall have equal rights in family, political, social awl 
economic life in the Republic of Poland. 2. Men and women shall have equal rights, in 
particular, regarding education, employment and promotion, and shall have the right 10 equa 
compensation for work of similar value [...]." 
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y gmployers and their organisations to bargain, particularly for the 
* o s e 0f resolving collective disputes, and to conclude collective labour 
P, e e m e Q ts and other arrangements. The other provisions that may find 

nlication in horizontal relations concern the prohibition of scientific 
xoerinientation, including medical experimentation, without one's voluntary 
onsent (Article 39), prohibition of torture or cruel, inhuman, or degrading 

treätment or punishment (Article 40), application of corporal punishment. 
|t is difficult now to foresee how they will be understood or used in the 
future, they may need specific penalisation. 

At this stage of horizontal application of the Constitution in Poland it 
|s quite impossible to identify more precisely the substance and scope of 
ihe above mentioned norms. It also cannot be excluded that some other 
norms may find application to horizontal relations. 

4. Enforcement mechanisms 

Constitutional rights and freedoms enjoy primary protection in the law 
making process (statutes have to comply with the Constitution). It has to 
bc noted that almost all constitutional rights were complemented by 

j statatory law.11 The consequence is that the Constitution is more often used 
together with the statues (either directly or indirectly).12 

In the light of Article 8, there is no doubt that the provisions of the 
Constitution have to be interpreted in two ways. Every provision regulating 
a ccrtain right or freedom must be, on one hand, seen as containing 
guidelines for the State organs, and reflecting values that has to be 

; respected by them. On the other hand, it provides the individual with 
i a right, which can be invoked before any State organ.13 This right can be 

understood either as a "freedom", which creates an Obligation on the part 

" The Constitution of 1997 obliged in Article 236 para 1 the Council of Ministers, within 
s period of 2 years from the day on which the Constitution entered into force, to present 
io the Sejm all drafts of statutes necessary for the implementation of the Constitution. 

12 For D. D u d e k (Konstytucja Rzeczypospolitej Polskiej, zagadnienia podstawowe, wybör 
ztödel, Lublin 2001, p. 22 ff.) applying only constitutional provisions as a basis for a ruling, 
sim.ito be practically unlikely, bearing in mind that the level of detail of ordinary statutes 
(tspcciaJIy codices) is higher than the one in the Constitution; see also E. L ? t o w s k a , Co 
iß maczy "bezposrednie stosowanie konstytueji," Rzeczpospolita of 13 August 1996, p. 5. 
A. Str z em b o s z, [in:] A. A b r a m c z y k , Pod ochronq trzeciej wladzy, "Prawo i Zycie" of 
3 June 1997, p. 3. 

13 The Obligation to observe rights of individuals is addressed in the first place to public 
authorities - to State organs and to local self-government. Some of these rights because of 
•'s nature can only be invoked in vertical relations (individual - State), e.g. the right to 
P-iition, the right to social security. 
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of public authorities to restrain themselves from any action that Woulä 
impede or make impossible the enjoyment of that freedom, or as a "right» 
that binds the public authorities to take actions to ensure the execution of 
that right. In both cases the individual,14 to whom the right is addressetf 
is equipped with legal means that will allow him to secure the observance 
of the particular right by public authorities - first of all the access to Courts 

The natural consequence of the direct application of the Constitution"^ 
then the direct effect; individual can invoke the Constitution before the 
common court.15 The individual can raise his claims against the State Qz 

against the other individual. The mechanism is strengthened by Articie 45 
of the Constitution providing for the right to court, Articie 77 para 2 
("Statutes shall not bar the recourse by any person to the courts in pursuit 
of claims alleging infringement of freedoms or rights") and Articie 78 - the 
right to appeal (however, exceptions are allowed). 

Many court cases in which the application of the Constitution is 
involved are the cases in which the constitutionality of normative act is 
questioned. It can be done by individual himself or by the court that has 
to base its judgement on law.16 In this context Articie 193 of the Constitution 
is worth mentioning. According to this provision any court may refer 
a question of law to the Constitutional Tribunal as to the conformity of 
a normative act to the Constitution, ratified international agreements or 
Statute, if the answer to such question of law will determine an issue 
currently before such court. The character of the court competence stemining 
from this provision was the substance of a long debate. 

The question concerned the possible behaviour of the judge of the 
common court confronted with the issue of unconstitutionality of the 
normative acts; if the judge has no doubts as to unconstitutionality of an 
act, is he obliged to refer the question to the Constitutional Tribunal? At 
the beginning the answer was not obvious. Different standings were taken 
by the Constitutional Tribunal and the common courts. Some of the judges 
of the Tribunal stressed that the common judge should suspend proeeedings 

14 Individual means foreigner as well. Some rights are addressed exclusively to Citizens 
- e.g. the right to social security, There is no doubt that certain rights, e.g. the righi to own 
property, the freedom of economic activity, appertain not only to natural persons hu'. &so 
to economic entities which consist of these natural persons. At the same time it is not arguod 
that only a natural person can be entitled to some other rights and freedoms (e.g. the right 
to life). (The Constitutional Tribunal e.g. held that the legal person may lodge the eonstilutional 
complaint on the basis of Articie 79 of the Constitution for the protection of its conslituliora! 
rights and freedoms, see judgement Ts 9/98 of 6 April 1998). 

15 See W. S a n e t r a , op. cit., p. 15 ff.; P. W i n c z o r e k , Komentarz do konsiyruca 
Rzeczypospolitej Polskiej, Warszawa 2000, p. 20. 

16 According to Articie 178 para 1 of the Constitution "judges, within the exercise of 
their office, shaü be independent and subject only to the Constitution and stslütcs." 

Constitution, International Treaties and Contracts... 211 

fi ask the Tribunal - the sole competent body to determine the issue of 
Constitutionality. According to one opinion, "Articie 8 cannot be understood 
^allowing the judge who noticed the conflict between Statute and the 

I n s t i t u t i o n to ignore the statutory provision and base its decision directly 
% the Constitution, because it would lead to chaos. The judge is bound 
jfethe Constitution but also by the Statute and unless the Statute is in 
•s specific procedure disqualified and excluded from the legal system, it 
igjjot be not taken into account by the judge."17 

? The judges of the common courts were of a different view.18 The Supreme 
|purt had the occasion to formulate its opinion in the decision of 26 May 
|j9819 in connection to election complaints. The Court emphasised "indepen-
(jiice" of the common court and held that if the judge discovers the conflict 
between the Statute and the Constitution, he has to base its decision directly 
oit the Constitution. But this does not mean that he has to refer the question 
ff the Constitutional Tribunal, he may do so in case of doubts. The competen-
ctof the Constitutional Tribunal to adjudicate on the conformity of statutes 
apd international agreements to the Constitution is not infringed.20 The 
debisions of the Tribunal and the courts and their effects are different. The 
Tribunal adjudicates on law and is able to annul the statutory provision, its 
Igigement is final and binding erga omnes.21 On the other hand, the common 
cpjirt settles individual social relation, its finding on the non-conformity of 
Statutes to the Constitution is not binding for other courts dealing with similar 
cases. However, the courts may share the same opinion. 

.The same token is reflected in the ruling of the Supreme Court of 
3'December 1998.22 The Supreme Court, while answering the question 
referred to it by the lower court, acknowledged that the regulation which 
h$d to be applied in the present case was unconstitutional and held that 
in a Situation like this, when the court finds the norm unconstitutional, it 
has to ignore it. Similar opinion was expressed by the Supreme Court 
(different panel of judges) in the judgement of 26 September 200023 and 

:
 L7 See opinion of the former President of the Constitutional Tribunal A. Zoll, A. A b -

rämczyk, Pod ochronq. trzeciej wladzy, "Prawo i Zycie" of 28 June 1997, p. 12. Similarly, 
L Garlicki, Polskie prawo konstytucyjne. Zarys wykladu, cz. I, Warszawa 1997, pp. 56-57; 
A;.Maczynski, Bezposrednie stosowanie Konstytucji przez sqdy, "Panstwo i Prawo" 2000, 
N'fc 5, p. 9. 

Eg. D. Czajka , Czy s§dziowie mogq stosowac konstytucji?, "Gazeta Sadowa" 1999, 
N'o. 3, p. 3; W. S l u g i e w i c z , Konstytucyjne aspekty funkejonowania orzecznictwa sqdöw 
powszechnych, "Przegl̂ d S^dowy" 2000, No. 2, pp. 32-34. 

15 III SW 1/98, similarly, judgement of 19 April 2000, II CKN 272/ 2000 not published. 
20 Articie 188 para 1 of the Constitution. 
21 Articie 190 of the Constitution. 
23 III CZP 38/98. 
" HI CKN 1089/00. 
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titutional rights: 
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also by the Chief Administrative Court in the judgement of 4 Decernh R'ehts for assistance in protection of his freedoms or rights infringed by 
2000 r.24 The latter noticed that its jurisdiction in the framework of iif ans of public authority." The Ombudsman may act as well on his own 
direct application of the Constitution includes the possibility not to an h ? itiative or on the initiative of the other institutions. His inquiries may 
the statutory Provision in concreto. In such a case the court is Obligo ^ jead him to direct the matter to the institution concerned (also the court, 
apply the norm higher in the hierarchy of sources of law. c a n intervene in different forms and stages in the court proceedings), 

Pacing these decisions the Constitutional Tribunal seems to ease its 1 jDcluding the Constitutional Tribunal, 
standing. In the judgement of 22 March 2000, answering the legal question In ^ c a s e o f s o m e constitutional rights the specific mechanisms may 
referred to it,25 the Tribunal observed that Article 8 of the Constitution exist, e.g. labour rights protected by the State Labour Inspection. Protection 
on direct application of the Constitution does not impede the applicati0a giveh by the Inspection to constitutional labour rights and freedoms has 
of the Constitution by common courts. However, the courts should use constitutional dimension (Article 24 of the Constitution obiiges the State 
this tool only when it is necessary and possible, and with due care. Direct to exercise supervision over the conditions of work).26 

application of the Constitution cannot lead to neglecting statutory norms Constitutional rights and freedoms may be also protected by international 
in force and cannot be understood as a power to decide the case on the mechanisms. The most important ones are the mechanisms provided for by 
basis of the Constitution instead of the Statute. Furthermore, the Tribunal i the European Convention for the Protection of Human Rights and Fun-
admitted that the common judge has no Obligation but rather discretionary damental Freedoms of 1950 and the International Covenant on Human 
power to refer the question of constitutionality of normative acts to the Rights of 1966 (foreseen in the Optional Protocol). It is obvious that in 
Tribunal. lhe afc>ove mentioned international procedures the claim is addressed against 

At this moment the issue seems settled. ^ State and not against a private party. 
Two additional mechanisms may serve the individual to enforce cons-

• • 1) constitutional complaint - according to Article 79 para I of the 
Constitution "everyone whose constitutional freedoms or rights have been 
infringed, shall have the right to appeal to the Constitutional Tribunal for 
its judgement on the conformity to the Constitution of a Statute or another 
normative act upon which basis a court or organ of public administration 
has made a final decision on his freedoms or rights or on his obligations 
specified in the Constitution." (The issue may be dealt by the Constitution^ • 
Tribunal in different procedures as well. The application can be lodged by; 
the President of the Republic, the Marshai of the Sejm, the Marshai of " 
the Senate, the Prime Minister, 50 Deputies, 30 Senators, the First President 
of the Supreme Court, the President of the Chief Administrative Court, 
the Public Prosecutor-General, the President of the Supreme Chamber of 
Control and the Commissioner for Citizens5 Rights, the National Council. 
of the Judiciary, the constitutive organs of units of local self-government; . 
the national organs of trade unions as well as the national authorities of 
employers' organisations and occupational organisations; churches and 
religious organisations (Article 191)); 

2) complaint to Ombudsman - according to Article 80 of the Constitution 
"everyone shall have the right to apply to the Commissioner for Citizens' 

5. Application of the Constitution to private conduct by courts 

V S.A. 613/00. 
P. 12/98; simiiarly, judgement SK 15/00 of 21 May 2001. 

The substantial question, therefore, is whether the courts nowadays 
apply the Constitution in private law relations, i. e. in relations between 
jndividuals but also in the relations between an individual and the State 
when the State does not exercise its public power but acts in the scope of 
private law (civil law, labour law etc). There are not many judgements in 
this field since the application of the Constitution has no long tradition. 
The Constitution is rarely invoked by the parties; more often it is the court 
referring to it on its own competence. In most cases the constitutional 
norm is used as a guideline, indirectly, for the purpose to Interpret the 
inferior norm. 

For Illustration one can quote the ruling of 12 January 199927 in the 
case brought by Franciszka and Kazimierz H. against Edward H. for 
tennination of the contract of transfer of the farm by parents to their son. 
The Supreme Court recognised that the action was justified in the light of 

26 See W . S a n e t r a , Konstytucyjna ochrona wolnosci i praw pracowniczych, " P r z e g J a d 
% d o w y " 1998 , N o . 5, p p . 2 2 - 2 3 ; Ochrona praw pracowniczych, [in:] H . L e w a n d o w s k i 
(ed.), Polskie prawo praey w okresie transformaeji w oswietleniu prawa wspölnotowego, W a r s z a w a 
1997, p . 124 f f . 

27 I CKN 971/97. 
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the conduct of the son. The son showed disregard towards the hardship 
of his parents-within a few years sold the livestock, stopped cull ivating ^ 
soll and started to seil it out and squandered the obtained significant 
financial means - leading to bankruptcy of the farm. The Court held thai 
his behaviour was incompatible with the principles of Community lifo, The 
reference to these principles could be found in several statutes e.g. the Act 
on social security of farmers which had to be applied in this case. To 
define the meaning of the principles of Community life the Supreme Court 
referred to Article 2 of the Constitution declaring that "the Republic of 
Poland shall be a democratic State ruied by law and implementing the 
principles of social justice." Thus referring to the principles of Community 
life means, according to the Court, referring to the idea of justice in law 
and to the universal values in the culture of our society (principles of cthic 
and fair conduct). The same reasoning was used in a similar case brought 
by Edward S. against Bogdan S., of 14 October 1998.28 After considcring 
the interest of successor in the light of the principles of Community life 
the Supreme Court dismissed the case. 

An example of the decision to which the court applied the Constitution 
directly in the meaning of this Report (although together with statutory 
norms), is, as it seems, the judgement of the Supreme Court of Ig 
September 1998.29 The applicants Teresa and Zygmunt B. requested the 
Court to establish the servitude of necessary access through the neighbouring 
property situated in P. owned by Elzbieta A.S. The lower court established 
the easement but the court of appeal dismissed the request. The Supreme 
Court shared the opinion of the court of appeal. It observed th;it the 
purpose of the easement of necessary access is to serve the funetion of the 
ownership of a real estate, especially its usage. However, in such cases there 
is a conflict between two competing rights and, as a result, the property 
rights of a neighbour are to be limited. Therefore, the evaluation of 
admissibility of the establishment of such easement has to be very careful. 
In the circumstances of the present case, the Court found justifiablc to 
protect rather the right of the neighbour. In doing so it referred inter alia 
to Article 21 para 1 of the Constitution ("The Republic of Poland shal 
protect ownership") and to the European Convention on Human Rights 
and Fundamental Freedoms (Article 1 of Protocol No. 1). 

"Since property is subject to legal protection equal to everybody (Articlc 
64 para 2 of the Constitution) - continued the Court - in the case of the 
lack of access to a part of real estate resulting from the owner's autonomous 
act of will, he may not, on the basis of this, request interfercnce m 

' -^fe^^gbody eise's property right, claiming priority of protection of his right. 
protection of the property rights of the neighbouring 

& 

: 
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fil|states results in the fact that the applicants may seek a way of improving 
SJthe functionality of their property by the contract, on the other hand, 

l§Pihadequate access to the public road caused by erection of a building 
:•• covering the whole width of the property does not justify the request to 

. establish the easement of necessary access by the court." 
In its judgement of 17 October 1997,30 in the case brought by Kata-

fzyna K. with partieipation of Jerzy K. concerning division of the gained 
property of spouses, the Supreme Court reversed the judgement of the 
court of appeal. The reason was that the court of appeal did not take into 
account the amended provisions of Article 218 para 4 of the Co-operative 
Societies Act which constituted a violation of Article 316 para 1 of the 

® Code of Civil Procedure ("a court of appeal shall decide on the basis of 
law in force at the closure of the hearing of an action.") The Court further 
added that it violated the constitutional principle of protection of property 
rights (Article 64 of the Constitution) as well as the interest of the Republic 
of Poland, what, in the opinion of the Court, makes it possible to allow 
the Cassation, despite it being brought after expiry of the term provided 

§ - ; | r in the Code of Civil Procedure. 
Apart from the legal protection of property rights, the Constitution is 

-also applied in the labour law cases. A special example may be the 
jurisprudence developed with regard to the right to equal treatment and 
the principle of non-discrimination, even before the adoption of the 

; :Constitution of 1997. For example, in the ruling of 13 November 1990,31 

the Supreme Court held that an employee has, in the period of notice, the 
same rights as the other employees of the Company including the right to 
.remuneration in a speeified amount. Consequently, if all employees were 
granted rise in wages and the applicant was ignored only because of his 
period of notice, it should be treated as the violation of law. In the 
judgement of 7 January 199732 the Supreme Court stated inter alia that in 
case of division of the bonus from the "put-aside" profit worked out in 
yearly account periods, an employee who reliably performed his tasks in 
those periods may not be deprived of a share in this remuneration; while 
according to the view uttered in the judgement of 23 October 1996,33 the 
omitting an ex-employee while granting benefits, which is a component of 
the remuneration for work, in the period of his employment, violates the 
rules of remuneration for performed work, remuneration according to 

30 III CKU 47/97. 
31 IPR 352/90. 
32 I PKN 53/96. 
33 PRN 94/96. 
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quantity and quality of work and equal treatment of the empioyee 

(respectively Articles 80, 78, II34 of the Labour Code). In the ruling 0f jr 
February 1997,35 the Supreme Court held that physicians couldn't be 
discriminated by alignment of turn of duty. In all these judgements one of 
the basis was, in fact, the respect for the constitutional right to equas 

treatment; however, it was not explicitly stated in every case. 
The Constitution was invoked in regard to labour relations in the 

judgement of the Supreme Court of 7 December 199936 concerning the 
action for reinstatement which was brought by Ryszard J. against Manufac-
turer of Transport Equipment "PZL-S." S.A. The Supreme Court held that 
the provisions of the collective labour agreement37 regulating the rules of 
special protection of employees against the termination of employment, are 
valid, although contrary to Article 240 para 3 subpara 1 of the Labour 
Code which excluded the modification of protective statutory norms through 
the collective agreement. Deciding on the effectiveness of the provision 
contained in the collective agreement, the Supreme Court referred to the 
general provision of Article 59 para 2 of the Constitution which provides 
for the trade unions as well as for employees and their organisations the 
right to bargain, particularly for the purpose of resolving collective dispute*, 
and to conclude collective labour agreements and other arrangements. 

Exercise of this right — the Court stated - which belongs to the catcgory 
of "freedoms, rights and duties of man and Citizen" may be limited oniy 
by Statute and only when it is "necessary in a demoeratie state of law for 
the protection of its security or public order, or to protect the natural 
environment, health or public morals, or the freedoms and rights of olher 
persons" (Article 31 para 3 of the Constitution). Thereto, pursuant to 
Article 59 para 4 of the Constitution, the limitations are allowed only to 
the extent that is admissible on the basis of the international agreement to 
which Poland is a party. Then the Court referred to the ILO Convention 
No. 87 on the freedom of trade unions and protection of trade union's 
rights of 1948 and found that the derogations under the Labour Code are 
contrary to the said Convention. 

Consequently, the Court held that the provision of the Labour Code 
was contrary to the Constitution and the provisions of the ratified Convention.. 
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34 Article 11 is a collateral norm to Articles 32 and 33 of the Constitution, it was 
introduced to the Labour Code in 1996. The level of generality of the provisions of the 
Constitution and of the Labour Code regulating the question of equal treatment and 
Prohibition of discrimination is similar. 

I PKN 5/9. 
3fi N I PKN 438/99. 
37 We left aside the question of a legal character of a collective agreement (whether private 

or public law act) and rather concentrated on the nature of relations to which it is applied. 

herefore, the parties to the collective agreement were entitled to agree that 
efflployer is not allowed to terminale employment contract for the 

of an employee's incapacity to work resulting from professional 
sease if. the employee's State of health, confirmed by a physician's 

Certificate, enables him to work at a different post. 

^ M Application of the Constitution to private conduct and Constitutional Tribunal 

Iii/ 
As mentioned above, the jurisprudence of the Constitutional Tribunal, 

especially in the sphere of constitutional complaints, may to - certain extent 
: _ evidence the application of the Constitution to private law relations. The 

private law character of the relations provides only a "deep" background 
S for the case, since the essence of the constitutional jürisdiction lies in 

deciding on the conformity of internal law to the Constitution. Consequently, 
^^f-'the compliance with the Constitution of e.g. the statutory provision is 

questioned, it is not the conformity to the Constitution of the conduct of 
öfter individual, but of the State organ - the legislator - that is called 
into question. Therefore, the Constitution is invoked against the State and 
not against a private party. 
V The illustration of these issues may be the constitutional complaint of 
fhe Proexport Ltd.38 The complaining Company maintained that the provision 
öf the Act on the Administration of Agricultural Estates Owned by the 
"State's Treasury of 1991, permitting the limitation of the execution of 
claims from the Agricultural Property Agency of the State Treasury (State's 
legal person) when the limitation is not allowed in a case of private 

H enterprise, is contrary to the principle of non-discrimination (Article 32 of 
vthe Constitution). The Constitutional Tribunal did not share this opinion. 

He found the limitation of responsibility justified in the light of the 
principle of proportionality and the principle of social justice. Important is 
that the Tribunal confirmed that the non-discrimination principle is equally 

. applied to natural and legal persons, therein to State's legal persons. The 

. Tribunal noticed the difference in terms used in the constitutional provisions; 
v while the previous Constitutions referred the non-discrimination provision 
to "Citizens" only, the Constitution of 1997 uses broader terms - "everybody", 
"no one." 

Anna W. brought the constitutional complaint against provisions of the 
Co-operative Societies Act of 198239 which, according to her opinion, 
infringed i.a. her constitutional rights - the principle of protection of 

Judgement of 24 February 1999, TK 4/98. 
Judgement of 21 May 2001, SK 15/00. 
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ownership and the right of succession enshrined in Article 64 and ä < 
as well from Article 21 para 1."° Indeed, the Tribunal found the provis^ 
in question, depriving the successor of the co-operative tenants* ; 
rights only by reason of a failure to comply with the time limit, as com ^ ̂  
to Article 21 para 1. The Tribunal saw the constitutional Provision as h 
clear Obligation towards the State - to enact the law that could com i 
with the will of the decedent and would not impede the succession 41 

The Constitutional Tribunal is also competent to give ruliags 

questions of law submitted by the common courts with regard to cases 
pending before these court. An example of this kind of decision is tfe 
judgement of the Tribunal of 17 May 199942 concerning question of laws 
submitted by two different common courts on matters of, i.a. compatibiHty 
with the anti-discrimination clause of the provisions of two Regulations of 
1974 and of 1992 concerning some of the duties and rights of persons 
employed in the public health service, including principles of remuneration 
for work. Under the Regulations the person on medical duty was not 
for overtime. The Tribunal found no infringement of Article 32 para 2 of 
the Constitution and referred to its earlier judgements,43 where it staled 
that "differentiation of the employee's rights and duties according to the 
character of employment and the nature of work is a characteristic feaiurc 
of labour law. The invoked constitutional norm [i.e. Article 32] grants 
protection against discrimination which can be recognised on the basis of 
generally accepted Standards, however, cannot be interpreted as a prohibition 
of differentiation between the Situation of different social and professional; 

groups, if such differentiation is subject to a justified discussion with in the ; 

democratic society." According to the Court, medical duties have some 
specific features that the legislator could take into account while setting, 
out the admissible time and the rules for remuneration of such duty. 

The constitutional rights and freedoms operating in horizontal relations 
may also be protected by the Commissioner for Citizens' Rights who has 
the competence to apply to the Constitutional Tribunal in cases concerning 
the question of constitutionality of any normative act. In the judgement of 
3 October 200044 the Tribunal found Article 62 of the Act of 1994 on 
Lease of Locals and Lease Allowances, to the extent the Provision exciuded 
the possibility of valorisation of rent bail, incompatible with Article 64 para 
1 in connection with Articles 31 para 3 and 64 para 2 of the Constitution. 
The lack of valorisation caused a Situation when in case of termination of 

40 "The Republic of Poland shall protect ownership and the right of succession." 
41 Similarly, judgement of 25 February 1999, K 23/98. 
42 P 6/98. 
43 E.g. U. 6/96 of 26 November 1997. 
44 TK K 33/99. 
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the tenant reeeived only a symbolic amount of money. The regulation 
'•ff^ted by the legislator obviously led, according to the Tribunal, to 
Vf neernent of the tenants' rights, as they were to bear all the consequences 
'i??,epi-eciation of currency (inflation). The Tribunal held this also contrary 
'•••'• the private law principle of equality of the parties of legal relations (the 
'itislator did not take into account the profits that the lessors could gain 
$in,T funds coming from the rent bails). 

II. International treaties 

1. General remarks 

Direct applicability of international treaties in the Polish legal order 
actually started only in the 80-ies. Düring the interwar period the system 
of introduetion of treaties into the domestic law was based on the dualistic 
appröaeh; a treaty ratified with the prior consent of the parliament and 
published in an official journal was transformed into domestic law, became 
a Statute and was functioning as a Statute, with all the consequences of 
such transformation (so under the Constitution of 1921, of 1935, until 
1952). The transformation into domestic law excludes - at least in theory 
- the direct application of a treaty. The Constitution of 1952 did not 
contain any Provision on effect of treaties in internal legal order. For many 
years the treaties were applied almost solely through transposing acts of 
internal law or owning to express provisions referring to international 
treaties contained in some acts. In the 60-ies, however, the doctrine 
presented the opinion that the silence of the Constitution may be read as 
acquiescing the application of treaties ex propio vigore providing that the 
treaty was ratified and promulgated. 

The concept was taken up by the judiciary but applied rarely, depending 
on actual political needs. When it was politically inconvenient the courts 
rejected any effects of treaties. In such cases they used to refer to Article 
62 of the Constitution of 1952 which read that the judge was independent 
and subject only to the Constitution and statutes (which obviously meant 
not treaties). Actually, the first judgement in which the court applied the 
above mentioned doctrine and based the ratio decidendi on an international 
agreement was the judgement of the Supreme Court on the registration of 
the Independent Trade Union Solidarity (NSZZ Solidarnosc) of 10 November 
1980. Unquestionably, the Court recognised the rights of the employees to 
establish trade unions arising from the ILO Convention No. 87 and No. 98. 

H 
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The Court stated that a group of employees could rely on the provisi • 
of the Convention as a basis for a claim to positive action on the pa rp^ 
the State. However, a few years later - in 1987, in a similar case 
registration of an independent trade union - the Supreme Court chan 
its opinion (undoubtedly because of political reasons) and rejected the 
effect of the ILO Convention No. 87 and of the International Co 
on Civil and Political Rights of 1966.45 

The essential change took place in Poland after the turn of 1989. Sin f̂ 
then direct application of ratified and published treaties in principle ^ 
not been called into question. It was closely connected both to the change 
of the political system and to the amendment of the Constitution of 1952 
which provided for the prior consent of the parliament for ratification 0f 
the most important categories of treaties (in this way the constitutione 
novel of 1989 and 

so-called Small Constitution of 1992). The accession of 
the Republic of Poland to the European Convention on Protection of 
Human Rights and Fundamental Freedoms of 1950 (ECHR) was also of 
great importance. All remaining doubts were additionally dispelled by the 
Constitution of 1997.46 

According to Article 9 of the Constitution of 1997 "the Republic of 
Poland shall respect international law binding upon it." This provision is 
seen as a directive for the organs of the State. Thus, xt is the Obligation 
of the government, the parliament, the judiciary and other State organs tb 
observe treaties to which Poland is the party while applying law or 
lawmaking. The Obligation to assure the conformity of domestic law to". 
international treaties follows as well from Article 188 of the Constitution,, 
as the Constitutional Tribunal has been conferred on the competence to 
adjudicate on matters of the conformity of statutes to ratified international 
agreements whose ratification required prior consent of the parliament and 
the conformity of legal provisions issued by the central State organs to 
ratified international agreements. In relation to non-ratified treaties, i.e. 
treaties concluded by acceptance, approval etc., the Obligation to implement 
the treaty in domestic law is similarly imposed on every organ of the State 
but it is rather limited to transposition. 

By virtue of Article 87 of the Constitution of 1997 the ratified treaties 
became the sources of Polish universally binding law. The Constitution 
incorporated them into the Polish legal order. They operate in the same 
way as the Constitution, Statute and regulation and have their specified 
Position in this system. 

£ According to Article 91 para 1 of the Constitution "after Promulgation 
tereof in the Journal of Laws of the Republic of Poland "Dziennik Ustaw," 
ratified international agreement shall constitute part of the domestic legal 
ier and shall be applied directly, unless its application depends on the 
äctment of a Statute." Article 91 para 1 sets out three prerequisites for direct 
,plicability of international agreements. The treaty has to be: 

1. ratified (i.e. the consent of the Republic of Poland to be bound by the 
%eaty must be expressed by the President; for ratification of several categories 

Ä r international agreements the President has to obtain prior consent expressed 
^ a Statute, which requires the consent of both Chambers of the Parliament 

IS the Sejm (lower Chamber) and the Senate (higher Chamber); the categories of 
Agreements which require such statutory authorisation are listed in Article 89 
para 1 of the Constitution;47 other agreements, which do not require ratifica-

J |bn are concluded by the Government), 
8®l|i: 2. promulgated in the "Dziennik Ustaw," 

:I-H 3. suitable for direct application (i.e. its enforcement does not require 
enactment of a Statute). 
3 The effectiveness of ratified treaties in relation to other sources of law 
l&pends upon the mode of their ratification. On the basis of Article 91 
para 2 and Article 188 point 1 it is indisputable that in case of a conflict 
with statutory law the treaty ratified with a prior consent expressed by 

1 Statute prevails upon statutory law, however, not upon the Constitution. 
It seems indisputable as well that a treaty ratified without statutory 

i''authorisation in case of conflict takes precedence over regulations (Article 
188 para 3). Yet, the practice has not answered the question whether. the 
treaty ratified without the consent of the parliament is equal with the Statute. 

I I 

45 The decision of the Supreme Court SN I PRZ 8/87 of 25 August 1987. 
45 See A. W a s i 1 k 0 w s k i, International Law and International Relations in the New Polish 

Constitution of 2 April 1997, "Polish Yearbook of International Law" 1997-1998, No. 23, p. 7 IT. 

2. Direct and indirect applicability 

The doctrine has, since long, pointed out the necessity to apply inter-
national agreements in the domestic legal order and distinguished between 
the direct and indirect (i.e. for the purpose of interpretation of domestic 

47 Article 89 para 1: "Ratification of an international agreement by the Republic of 
Poland, as well as denunciation thereof, shall require prior consent granted by Statute - if 
such agreement concerns: 

1) peace, alliances, political or military treaties; 
2) freedoms, rights or obligations of Citizens, as specified in the Constitution; 
3) the Republic of Poland's membership in an international Organisation; 
4) considerable financial responsibilities imposed on the State; 
5) matters regulated by Statute or those in respect of which the Constitution requires the 

form of a Statute." 



212 Anna Wyrozumska 

law) application of treaties. It also formulated the indispensable enteric f 
direct application of treaties; only treaties containing provisions having seif 
executing character may be applied in this way (the provision must f r * 
of all, contain a clear and precise norm establishing a right or an obligatio ? 

Direct application of treaties - ratified, published in the "Dzien 
Ustaw" and containing self-executing provisions - is unanimously understood 
as the direct effect of the treaty provisions. Consequently, the individual 
may rely upon such provisions and invoke them against the State before 
any organs of the State, i.e. in vertical relations. The court thus may base 
its judgement directly on such treaty (ratio decidendi). Such need arises in 
situations of legal lacuna in the system of national law, when the matter 
in question is regulated exclusively or in a large part only by international 
law or when there is a conflict between a domestic and international norm 
that cannot be eliminated through interpretation of national law. However 
it means that a treaty may not be applied when it comes out that the 
scope of the rights guaranteed by a treaty is narrower than the scope of 
such rights in domestic law. In the Polish practice, there are already many 
examples of direct application of international treaties by the courts.48 The 
most frequently invoked international agreements are the treaties concerning 
the protection of human rights. 

Up tili now the jurisprudence concentrated mostly on application of 
treaties in vertical relations. However, the application of treaties in horizontal 
relations - individual versus individual - does not seem to give rise to any 
fundamental doubts, especially when one considers that the Constitution 
stipulates expresis verbis that a ratified treaty is a source of internal law. 
Therefore, if the treaty fulfils the formal and material criteria mentioned 
above, regulates speeified relations of private-law nature, then it shall be 
directly applied to these relations. 

3. Enforcement mechanisms 

The rights and duties of individuals set out in international agreements. just 
like constitutional rights and freedoms, enjoy - primarily - legislative protec-
tion (a Statute should comply with a treaty ratified with the prior consent 

48 See eg. W. C z a p l i n s k i , International law and Polish Domestic Law, [in:] R. Mül-
ler son, M. F i t z m a u r i c e , M. A n d e n a s (eds.), Constitutional Reform and International 
Law in Central and Eastern Europe, Kluwer 1998; W. C z a p l i n s k i , A. Wyrozumska, 
Prawo migdzynarodowe publiczne, Warszawa 1999, p. 385 IT.; W. C z a p l i n s k i , A. Wyrozum-
ska, S§dzia krajowy wobec prawa migdzynarodowego, Warszawa 2001, p. 105 ff.; R. Kwiecien. 
Miejsce umöw migdzynarodowych rv porzqdku prawnym panstwa polskiego, Warszawa 2000; 
M. M a s t e r n a k - K u b i a k , Umowa migdzynarodowa w prawie konstytucyjnym, Warszawa 
1997; J. t , ? t o w s k i , Sqdownictwo polskie a koneepeja praw czlowieka, [in:] Prawa Czlnwiaka 
- wymiar sprawiedliwosci, edited by the Centre for Europe, University of Warsaw, 1995, p. 30 ff. 
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, tecj by Statute, a regulation should comply with a ratified treaty, etc.). 
Iiis kind of protection is particularly important when a treaty in question 
$ fl0t suitable for direct application; not only when the provisions of 
^treaty are not of a self-executing character but also in a case of non-ratified 
j§eäties, i.e. treaties concluded by approval of the Council of Ministers, 
faproved treaties are not sources of universally binding law, so their ef-
f g e t i v e n e s s the Polish legal order depends on transposition (implementing 
•Statute or regulation is necessary; sometimes the reference to this kind of 
featies in domestic Statute - express provision allowing for application of 

laich treaty). 
Since the ratified treaties are directly applicable the individual may 

l i v o k e them before the common court - against the State or against 
Individual. It is worth to notice, by the way, that this right is not 
questioned, although Article 178 of the Constitution points out that the 
pdges are subject to the Constitution and statutes and does not mention 

^ international treaties. 
| Similarly to the constitutional rights and freedoms, the individual 
i may claim the rights granted by a treaty by means of constitutional 
j complaint. In this procedure the treaty is invoked not against an individual 
\ as such but against the State (although reasons for the complaint may 
I have origin in a private-law act/relation). The constitutional complaint 
\ is restricted within narrow limits (see I (4)); it must Charge a Statute 
; or regulation with incompatibility with ratified treaty - and at the same 
"; üir.e - with infringement of constitutional rights and freedoms. The individual, 
; therefore, may not in this way claim the application of the treaty to 
! his case, or complain of e.g. non-application or improper application 
j of treaty provisions by a court etc. 
L These questions were explained in two judgements of the Constitutional 
j Tribunal. In the judgement of 8 June 1999,49 the Tribunal held that the 
"i compliance of the legal act in question with the Constitution (and not with 
\ any other normative act) is the only subject of the constitutional complaint. 
1 The Tribunal examined whether it was possible to find any other link to 
j international agreements to make the constitutional complaint possible. The 
j claimant - a private Company - argued that the failure of the common 
I court to apply a treaty while deciding on the case infringed Article 9 of 
' the Constitution (cited above) and other constitutional provisions concerning 

the position of treaties within the system of sources of law and the 
procedures for ratification and publication of treaties (Articles 89, 91 and 
241). The Tribunal stressed that these provisions imposed obligations on 
the speeified organs of the State but did not create any constitutional rights 

" SK 12/98. 
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or freedoms for the Citizens. It is then excluded that the subjects enjovjn 

the right of complaint to the Constitutional Tribunal on the basis of Article 
79 para 1, could use this legal measure in Order to control how the organs 

of the State fulfil their constitutional obligations. 
The Tribunal repeated and developed this thesis in the judgement of ]q 

July 2000.50 It examined whether infringement of Article 7 of ECHR 
guaranteeing that a heavier penalty shall not be imposed than the one that 
was applicable at the time the criminal offence was committed - and Article 
15 of the International Covenant on Civil and Political Rights of 
- stipulating that in case of change of legislation the regulation more 
favourable for the perpetrator should apply - could constitute the basis for 
a constitutional complaint. The Tribunal observed that it might be proper 
to accept the idea that the term "constitutional freedoms or rights" used 
in Article 79 para 1 of the Constitution, referred also to the human and 
citizen's rights provided for in the fundamental acts of international law 
such as the International Covenant on Civil and Political Rights of 1966 
or ECHR. However, the individual could base his constitutional complaint 
on these acts only when he is able to invoke pollateral constitutional right. 
The wording of Article 79 para 1 does not justify control of legality of 
a normative act on the basis of a norm of international law which is not 
enshrined in the Constitution. 

Consequently, in a constitutional complaint a treaty has to bc invokcö 
together with the Constitution. This obviously might limit the scope of 
treaties able to be used like that. However, a case concerning the protection 
of rights of individual set out in a treaty (incompatibility of the Statute 
with the treaty, etc.) may be brought before the Constitutional Tribunal 
also through the other procedures, and if so the link between the treaty 
Provision and the constitutional norm is not required. These procedures 
are not instituted by individuals and are addressed against acts or omissions 
of the public authorities (see I (4)). Similarly, in the case of iniernational 
procedures aeeepted by Poland, a complaint brought by an individual 
within the system of e.g. ECHR or the International Covenant on Civil 
and Political Rights of 1966, is a complaint against the State. 

4. Application of treaties to private conduct by courts 

The practice of the application of treaties in horizontal relations is not 
broad. Most frequently a treaty is invoked against the State. However, it 
is worth to notice that in the 80-ies when, due to political reasons, the 

50 SK 21/99. 
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m Jrect applicabiiity of treaties was questioned, the effect of a treaty i 
horizontal relations was recognised in some of the judgements e g m the 
judgement of the Supreme Court of 14 June 1988. The case concerned 
protection of the trademark of the Company " I N T E R A G R A " established 
in Paris. This trademark was then registered f o r the Polish enterprise in 
Poznan. The French Company sought protection on the basis of Article 
g::0f the Paris Convention for the Protection of Industrial Property of 1883 
icvised in Stockholm m 1967. The Supreme Court held that since the 
Provision in question regulates the rights and duties of the subjects entering 

private-law relations, it is suitable for direct application in internal law 
ace the day of entry into force of the Convention towards Poland 51 

Similarly, the Supreme Court in the judgement of 28 June 198952 held that 
the international agreements concerning private law and family relations 
might constitute the basis for the court's decision equaUy with the provisions 
of domestic law. Reasons for this may follow f r 0 m the fact that although 
at that time the Constitution contained no Provision on the position of 
ueaties within the domestic law, many Statutes referred (as they still do 
nowadays) to international agreements. The International Private Law Act 
of 1965 (still in force) which in Article 1 para 2 provides that the provisions 
of the Act shall not apply if a treaty to which Poland is a party provides 
otherwise, may serve as a good example. 

One of the treaties that are frequently applied is the Hague Convention 
oathe Civil Aspects of International Child Abduction of 1980 E g in the 
judgement of 18 November 199953 in case brought by Andreas P against 
taula C. for return of a child on the basis of the above-mentioned 
Convention, the Supreme Court repealed the decisions of the lower courts 
and ordered Urszula C. to return the child back to his father The Court 
referred to Article 12 of the Convention and agreed that 'in principle 
Separation from the mother could not impede the return of the child 
üLegally kidnapped to the State of his habitual residence 

If the system of national law has no lacuna or there is no obvious 
conflict between the international and the domestic norm a treaty does 
not need to be applied directly. It is then sufficient to assure'the compliance 
of the domestic law with a treaty through Interpretation of existing 
comestic nonn. This is the case of indirect applicability of international 
agreements. For indirect application of a treaty i t d o e s n o t m a t t e r n e i t h e r 

ae kmd of procedure in which the treaty was concluded (questions of 
ratification, approval, publication, etc.) nor the nature of the provision of 

S! II CR 367/87. 
II CR 200/89. 
I CKN 992/99, similarly, II CKN 855/97 of 16 January 1998 
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the treaty (whether self-executing or not). Undoubtedly, it l s a 

common way to apply treaties, in particular these concerning the protect^ 
of human rights. 

An example of indirect application of a treaty in horizontal relations • 
the judgement of the Supreme Court of 13 November 1997. The acr * 
was brought by partners of non-commercial partnership against Jacek L 
who exercised economic activity under a brand name "A..." and conccrned 
the right to a word-graphic trade mark containing the word "A...".54 -yj^j 
Court gave the interpretation of Article 5 of the Act of 1993 against Unfai^ 
Competition in the light i.a. of Article 8 of the Paris Convention for the 
Protection of Industrial Property of 1883, revised in Stockholm in \%7 
The Court referred also to the Europe Agreement establishing an assoeiation 
between the Republic of Poland and the European Communities, 
particular to its Article 66 para I imposing on Poland the Obligation not 
only to improve the protection of intellectual, industrial and commercial 
property rights but also to respect the obligations arising from otherI 
treaties, concluded earlier. The Court argued: "Nowadays it is impossible 
to accept that the adoption of the name (with unreasonable addition S.C.) 
by the plaintiffs, which actually has been used for many years as a trade 
mark by another firm - very well known and respected in the world market 
(and since the 80-ies in the Polish market), German Company A. [,..]. i$ 
the legal use of the trade mark in the meaning of the Act against Unfair 
Competition." Further the Court held that: "by using this name the : 
plaintiffs infringed the protection which Poland is obliged to guarantee for 
foreign trade marks and offended the good commercial customs (Article 3; 
para 1 of the Act)." This clearly suggests that, in opinion of the Court; 
(we leave aside the question whether the reasoning is correct), the individual -
is bound by a treaty concluded by the State. 

In most cases, the treaties are invoked by private parties in order to : 

prove the existence of a conflict between the treaty and the Statute whldi . 
applies to the private-law relation in question. In such cases the constitutional 
collateral norm is frequently invoked (thus, reference to the treaty may 
have sometimes subsidiary character) and the action becomes in fact an 
action against the legislator. On the other hand, the courts are ex officio 
obliged to ensure the effectiveness of a treaty - even when the individual 
does not rely on the treaty provisions, the court can refer to a treaty in 
a particular case (in this sense the private-law relations are subject to 
international agreements). 

In the case mentioned below the Supreme Court examined the com-
patibility of the Statute with the treaty. It referred to the treaty to coniirm 
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jggaiity of the State activity as the legislator. Unlike in case of judicial 
w 0f Constitutionality of the statutory law (see i (4)), the competence 

••^the c o m m o n courts to exercise such control in relation to compatibility 
6 statutory law with treaties has, in principle, never been questioned. 

-'therefore, ^ court, finding incompatibility of a S ta tute with a ratified 
treaty» could just apply the treaty. It has, as it seems, historical explanation. 
{̂je treaties were not subject to the review of the Constitutional Tribunal. 

Ufltil 1997 the Constitution lacked a provision analogous to the present 
^ticle 188. Also, the Act on the Constitutional Tribunal of 1985 provided 
Beithei" for the control of compatibility of statutes with international 
treaties, nor the control of compatibility of treaties with the Constitution. 
Up to 1990s, the Constitutional Tribunal rejected all attempts to extend 
the scope of its competence upon the international instruments.55 The 
application of international agreements was the "natural" domain of the 
common courts. When they started to refer to international treaties more 
ofien after 1989, the Constitutional Tribunal began to take a different view 
on its own role and started to refer to the treaties as well.56 Up tili 1997 
if it took international agreements into account, it considered this as an 
element of the rule of law principle embodied in Article 1 of the Cons-
titution.57 

Nevertheless, let us return to the practice of the common courts. This 
is an example of a case where the court - according to the claims of the 
plaintiffs - examined the compatibility of a Statute with a treaty, however, 
cid not find any incompatibility. Anna Z. brought an action for annulment 
of resolutions of the commissionary board established for the joint-stock 
bank Company, adopted on questions which were reserved by the statutory 
law for the general meeting of shareholders. The Court, while examining 
'.vhether it was admissible to base the action against the decisions of the 
board on the Commercial Code, examined i.a. whether the level of protection 

I CKN 710/97. 

See e.g. the judgements of 10 June 1987, case P/87, p. 16; and of 30 November 1988, 
case K 1/88. 

" The Tribunal implicitly recognised the treaty as a source of law. On 30 November 
'.W4 (he Constitutional Tribunal answered positively the question posed by the ombudsman, 
wheikcr the Statute authorising the President to ratify an international agreement was subject 
:c control from the point of view of its conformity with the Constitution. The Statute is 
inferior to the Constitution in the hierarchy of sources of law, so it should conform with the 
l?.tler. It was then presumed that by control of the ratification law the treaty itself can be 
controlled as well. 

57 On the analysis of the jurisprudence of the Constitutional Tribunal cf. J. O n i s z c z u k, 
Vmowy miqdiynarodowe w orzecznictwie Trybunalu Konstytucyjnego, "Panstwo i Prawo" 1995, 
No. 7/14, p. 50 ff; A. S t a n c z y k , Umowy migdzynarodowe a wewn^trzny porzqdek prawny 
tv swietle doktryny i orzecznictwa Trybunalu Konstytucyjnego, [in:] Studio i Materialy, edited 
by the Office of Constitutional Tribunal, Warszawa 1995, Vol. I, p. 159 ff. 
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granted the shareholders by the Code's provisions, fulfils the rcquiremp 
set in Articie 2, 21, 64 para 2, 77 para 2 and 78 of the Constitution a ^ 
in Articie 1 of the Protocol No 1 to ECHR and also in Articie 6 of 
Convention, The Supreme Court had no doubts that the answer should \ 
positive. Otherwise - as follows from the judgement - the Commercial 
Code would have to be interpreted in the light of the principles of 
Constitution and ECHR. 1 e 

By this occasion the Court examined the compatibility of Articie 105 
of the Banking Act of 1989 with Articie 64 of the Constitution which 
according to the Court, guarantees the protection of property rights 
including the rights of shareholders. The Court noticed that, as it followed 
from Articie 31 para 3 of the Constitution, the constitutional protection 
of rights was not absolute. This provision expresses the principle or 
proportionality (earlier derived from the general principle of the rule of 
law), i.e. the prohibition of excessive interference of the State in the sphere 
of rights and freedoms of the individual. Also Articie 1 of the Protoco* 
No 1 to ECHR indicates that the State-Party has not been deprived of 
the right to enact the law necessary to ensure the exercise of individual 
property rights in accordance with the public interest. Therefore, the 
Provision of Articie 105 which provides for the commissionary board the 
competence to pass resolutions encroaching on the rights of shareholders, 
remains in conformity with Articie 31 para 3 of the Constitution and with 
Articie 1 of the Protocol No. 1 to ECHR. This regulation, in due form, 
balanced the competing values: on one hand, the rights of the shareholders 
and on the other hand, the stability of the financial system and social 
peace - conditions for State security and public order - and the rights of 
the holders of bank accounts. 

We mentioned above that a treaty norm might be also applied snbsidiarily 
together with a collateral constitutional norm (frequent in relation to 
theprohibition of discrimination). It was so in e.g. two cases cilod above 
(see I (5)). In the ruling of 18 September 199858 (concerning the establishment 
of necessary access road) the Supreme Court referred to Articie 21 para 
1 of the Constitution and to ECHR. 

In the judgement of 7 December 1999,59 concerning the request for 
reinstatement order, the Supreme Court held that Articie 240 para 3 point 
1 of the Labour Code is incompatible not only with Articie 59 of the 
Constitution but also with the provisions of the ILO Convention No. 87 
of 1948. According to the Convention, the domestic legislation should not 
infringe the guarantees provided for by the Convention or be applied as 

58 III CKN 609/97. 
59 N I PKN 438/99. 
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infringe them (Articie 8 para 2). The Court stressed that a Statute could 
t 0* restrict the autonomy of will of the parties to a collective labour 
Ö

 reement if an international agreement did not allow such restriction. 

5. Application of treaties to private conduct and Constitutional Tribunal 

The Jurisdiction of the Constitutional Tribunal is - because of its nature 
i limited to examining the compatibility of statutes and other normative 
acts with ratified treaties (we leave aside the review of constitutionality of 
treaties). Therefore we can, only with certain approximation, use its practice 
for illustration of the application of the international agreements in the 
äphere of private law.60 There is, e.g. a vast jurisprudence of the Tribunal 
concerning the application of the principle of non-discrimination to the 
labour relations or access to education, derived as well from international 
Agreements. Already, in the judgement of 3 August 198761 concerning the 
compatibility of the Orders of the Minister of Health and Social Security 

! of 1985 setting out the limits for admission of women and men to medical 
! studies with the Constitution, the Tribunal while stating that the provisions 
: of the Orders were incompatible with the constitutional principle of equality 
: and of equal rights for women, pointed out that the acts in question were 
; also incompatible with Articie 26 of the International Covenant on Civil 
: and Political Rights of 1966 and Articie 10 of the Convention on the 
I Elimination of All Forms of Discrimination against Women. The Tribunal 
! applied these treaties for interpretation of existing internal law. 

In this context, the judgement of the Constitutional Tribunal of 29 
j September 199762 seems interesting (request lodged by the Commissioner for 
| Citizens' Rights). The Tribunal held that Articie 44 para 2 point 1 of the 

Act of 1996 on the Civil Service was incompatible with the Constitution 
; -o the extent that it constituted the basis for termination of an employment 
• with a female civil service officer, without her consent, earlier than termination 
; with a male civil service officer. It is significant that for the interpretation 
j of the meaning of the constitutional provision on equal rights for women 
5' and men the Tribunal carefully analysed the International Covenant on 

: 6U Hg. in the year 2000 the Constitutional Tribunal referred to international treaties in 
j 10 cases. Only two of these cases could be classified as dealing with private law relations. 
| The first dealt with the protection of property - Protocol 1 to ECHR (decision of 12 January 
| 20;)0, P. 11/98); the second - termination of the employment of the governmental administration 
I employees without the consultation with trade unions - Articie 11 of the ILO Convention 

No 87 (decision of 13 March 2000, K. 1/99). 
61 P 2/87. 
6- TK K 15/97. 
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Economic, Social and Cultural Rights of 1966, ECHR, the European So • 
Charter and the UN Convention of 1979 on the Elimination of All p0 1 
of Discrimination against Women. This judgement indicates that tW 
Tribunal applies international law indirectly and that such indirect applica^|p 
may, as well, ensure füll effectiveness of international law. 

In the above case we treated the relations between the employer anrf 
the civil Service officer as horizontal. Similarly, if relations between th 
patient and the physician - therein in relation to sick leaves - c a n . . ; 
considered as "private-law," we may then point out the judgement of twl 
Constitutional Tribunal of 1998. In this case, already under the Constitution 
of 1997, the Tribunal recognised the provision of the Regulation of the 
Minister of Health and Social Security on certification of temporarv 
inability to work, which obliged the physician to put the statistic number 
of the disease in the certificate, incompatible with the Constitution (Article 
31 para 3, 47, 51 para 1, 2 and 5) as well as with Article 8 of ECIIR 
and Article 17 of the International Covenant on Civil and Political Rights 
of 1966. The Tribunal clearly based its decision {ratio decidendi) on 
international treaties. 

III. Final Conclusion 

Though, in the case of Poland, only a short period can be taken into 
account, and the practice is not vast, it shows that the Constitution of 
1997 and international treaties are both applied in vertical as in horizontal 
relations. However, for the Constitution - it is rather the modest beginning 
of this practice. National courts when called upon to enforce private acts, 
inquire into the conformity of those acts with - first of all - statutes. and 
then principles of either constitutional or international law. This shon 
practice makes it impossible to give a detailed list or a scope of 'hese 
principles. The problem that might need clarification in the nearest future 
is whether rights of individuals may also be implied from the obligations 
of the State. 

In comparison to statutes, the application of the Constitution or 
international treaties to private conduct, has some specific features due, on 
one hand, to the nature of these acts, in many cases their general character, 
on the other hand, the private nature of the relations in question. The 
awareness of the possibility of the direct application of the Constitution 
and of the international obligations taken by Poland is not deep enough, 
therefore the application of the Constitution and treaties depends rather 
on the judges of the common courts. 

O N IV. B. 3. 

Andrzej M^czynski 
Professeur ä l'Universite Jagellonien de Cracovie, 

Vice-President du Tribunal Constitutionnel 

Öite pour agir devant le tribunal constitutionnel 
d'apres le droit constitutionnel polonais 

jö; i, En abordant la problematique de la juridiction constitutionnelle en 
pologne, rappelons que deja la premiere (votee en 1921) des deux Cons-
titution qui etaient en vigueur en Pologne dans l'entre-deux-guerres com-
portait une disposition (art. 38), selon laquelle aueune loi ne pouvait etre 

%örconforme aux dispositions constitutionnelles. Notre Constitution suivante 
(de 1935) non seulement maintenait cette reglementation, mais eile Pelargissait 
egalement sur d'autres actes legislatifs (art. 49, al. 2). En meme temps, les 
deux Constitutions comprenaient les dispositions interdisant aux cours de 
droit commun d'examiner la validite des lois (et d'autres actes legislatifs) 
regulicrcment publiees, toutefois aueune d'elles ne prevoyait la mise en 
placc d'un organe particulier autorise ä examiner la conformite des lois 
a la Constitution. Et cela bien que la creation d'un tel organe ait ete 
postule ä plusieurs reprises, tant en periode de la preparation de la premiere 
Constitution que plus tard, ä la charniere des annees 20 et 30. De projets 
des dispositions appropriees etaient non seulement prepares, mais aussi 
presentes au Parlement. Leur vote n'a pas abouti. 

II est evident que l'organe de ce type n'a pas ete prevu dans la 
Constitution de la Republique Populaire de Pologne de 1952. Cet etat des 
choses decoulait tant des raisons ideologiques (le dogme sur le role directeur 
du parti communiste) que des hypotheses admises sous leur influence par 
le droit constitutionnel de l'epoque (le rejet du principe de Separation des 
pouvoirs au profit de la regle que la Diete est l'organe superieur du pouvoir 
de l'Etat). Neanmoins, en periode de la validite de cette Constitution, on 
admettait qu'une cour etait en droit de refuser de faire appliquer une 
disposition d'un acte normatif du rang inferieur ä la loi si eile n'etait pas 
conforme a la loi. Cette possibiüte reposait sur la disposition constitutionnelle 
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concernant l'une des garanties traditionnelles de l'independance da ;Uo 

a savoir: «ies juges ne sont soumis qu'aux lois». Le role pratique de c ^ ' 
reglementation a bien crü en 1980 avec le retour de l'institution ^ 
juridiction administrative. e 

Face ä ces hypotheses, c'etait une sorte de paradoxe de voir qu'enco 
sous le regime totalitaire, on a introduit (la loi du 26 mars 1982 sur 
modification de la Constitution) dans la Constitution de 1952, toujours ej 
vigueur, une disposition sur l'existence du Tribunal Constitutionnel (designe 
par l'abreviation TC ci-apres) en tant qu'organe qui devait se prononcer 
sur la conformite ä la Constitution des lois et d'autres actes normativ des 
organes centraux et supremes des pouvoirs d'Etat. Cette disposition s'est 
finalement trouvee au titre IV de la Constitution, precedant directement de 
dispositions, promulguees en meme temps, sur le Tribunal d'Etat et de 
celles, introduites en 1957, sur la Chambre Supreme de Contrdle, cest-a-
dire avant le titre concernant les dispositions sur les tribunaux ei sur le 
parquet. Cette disposition statuait que les arrets du TC concernant la non 
conformite des lois ä la Constitution sont encore examines par la Diete 
tandis que que les arrets du TC prononsant la non conformiie ä la 

Constitution ou aux lois des actes normatifs autres que les lois sont 
definitifs. L'entree en vigueur de cet amendement ne voulait pas dire que 
le TC avait ete constitue. Cette disposition n'annon?ait en fait que la 
Promulgation d'une loi sur les competences, le regime et la procedure du 
TC. La Constitution ä eile seule ne se bornait qu'ä statuer que les 
membres du TC (la Constitution ne les appelait pas «juges») sont designes 
par la Diete d'entre les personnes remarquables de par leur erudition 
juridique, qu'ils sont independants et qu'ils ne sont soumis qu'ä la Cons-
titution. 

De rüdes litiges sur la forme et les täches du TC se deroulant dans ic 
milieu des decideurs ä l'epoque, bien au delä de l'entree en vigueur de 
1'amendement constitutionnel susmentionne, ont fait qu'il fallait attendre 
plus de trois ans, jusqu'au 29 avril 1985, ä la Promulgation de la loi 
annoneee. Par contre, le premier arret oü le TC a constate la non conformite 
d'un arrete du Conseil des Ministres ä une loi ä la base de laquelle il etait 
promulgue, ne s'est fait pas du tout attendre. Meme apres la publication 
de son texte integral en 1991, la loi sur le TC etait encore plusicurs fois 
modifiee, surtout apres le tournant politique de 1989. La jurisprudence du 
TC a joue un role important en application de cette loi dans la mesurc 
oü eile renforgait, graduellement mais de fa?on consequente, la position de 
cet organe au sein du regime nouveau. Par contre, la disposition cons-
titutionnelle concernant le TC n'a subi qu'une seule modification. A savoir, 
la loi du 7 avril 1989 a transmis au TC la competence, ne revenant par 
le passe qu'au Conseil d'Etat, d'interpreter les lois, cette interpretation 
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la qualite d'etre generalement obligatoire. Cet elargissement des 
KTpetences du TC etait lie ä une liquidation simul'tanee du Conseil d'Etat, 
I e sorte de tete de l'Etat collegial et au retour ä l'institution de President 
T la Republique existant en Pologne avant l'entree en vigueur de la 
C o n s t i t u t i o n de 1952. Les bases constitutionnelles de l'institution du TC 
Jjusi deflnies n'ont pas ete modifiees par la Constitution dite «petite» votee 
L 17 octobre 1992 ne comportant que des dispositions relatives aux 
Juvoirs legislatif, executif et aux collectivites territoriales. Les dispositions 
Lciennes concernant le TC sont restees valables jusqu'ä l'entree en vigueur 
jela Constitution actuelle, votee par l'Assemblee Nationale le 2 avril 1997 
| qui est entree en vigueur le 17 octobre 1997. La nouvelle loi sur le TC, 
abolissant la loi ancienne, est entree en vigueur le meme jour. A noter, la 

l competence de la Diete de rejeter l'arret du TC pronon9ant la non 
| conformite d'une la loi ä la Constitution n'a disparu qu'apres les deux 
I premieres annees de la validite de la nouvelle Constitution, meme si cette 
i competence y avait ete reduite par rapport ä l 'epoque anterieure. La 
5 persistance d'une teile reglementation faisait qu'en domaine de la non 
j conformite des lois ä la Constitution, le TC n'etait pas en fait un organe 
; decideur parce que son arret sur la non conformite n'etait qu'une sorte de 
! requete adressee ä la Diete et visant ä faire abroger une loi. On pouvait 
! cualifier la competence du TC en la matiere comme une initiative legislative 
I negative. L'acceptation de son arret par la Diete n'entrafnait non plus la 
! disparition automatique de la force obligatoire d'une disposition concernee; 
j pour ce faire, il fallait qu'elle soit abrogee ou modifiee par voie legislative, 
j En ce domaine, le TC a fait (par voie d'une interpretation obligatoire de 
I la loi) un constat ayant une importance pratique considerable: en cas oü 
\ la Diete manifeste un comportement passif, une disposition legale reconnue 
\ non conforme ä la Constitution par le TC perd sa force obligatoire du 
j moment de la publication de son arret par le President du TC au Journal 
\ des Lois. Le TC a etabli de la meme fa<?on que le droit qu'a la Diete de 

rejeter son arret, disparait en cas des lois dont la conformite ä la Constitution 
i fait l'objet d'un examen preventif. 
i 

2. La Constitution actuellement en vigueur dispose dans son art. 10 que 
; le regime de la Republique de Pologne repose sur la Separation des 

pouvoirs en pouvoirs legislatif, executif et judiciaire. L'exercice du pouvoir 
legislatif est confie a la Diete et au Senat, le pouvoir executif revient au 
President de la Republique et au Conseil des Ministres et celui judiciaire 
appartient aux tribunaux et aux cours. Les dispositions relatives aux 
organes executant le pouvoir judiciaire sont reunies au titre VIII de la 
Constitution. Celui-ci presente d'abord des dispositions generales statuant 
que ies tribunaux et cours constituent un pouvoir autonome et independant 



d'autres pouvoirs et qu'ils prononcent leurs airets au nom de la 
A a Dz-kl/ ir»-»»«. T7 •_ , , . . . . ^ u « w l ? c u « u m ue 1a Rcpublio, 
de Pologne. Ensuite viennent les dispositions sur tribunaux et cours (SüD -
de droit commun, administratives et militaires), Celles relatives au t -
(art. 188-197) et au Tribunal d'Etat. II en resulte, vu le nombre d'äri; 
que l'etendue des questions regies directement par la Constitut ion acti ^ 
est infiniment plus large que leur etendue ancienne, et il faut enc 
tenir compte d'autres dispositions concernant le TC qui apparaissea -
en d'autres titres de la Constitution. II s'agit, par ex.: de la dispositi i 
regissant l'institution de plainte constitutionnelle, mise au titre relatif̂  
aux droits et libertes de 1'homme et du citoyen, ce qui peut s'expliq^l 
par le fait que la plainte constitutionnelle est 1 'une des mesures servant 
a la sauvegarde de ces droits. L'art. 197 de la Constitution prevoit 
que 1'Organisation du TC, ainsi que la procedure devant ceiui-ci serontl 
determinees par une loi particuliere. Cette matiere est regie par la [0jl 
precitee du 1 aoüt 1997. Au cours de quatre annees de sa validite 
il n'y avait que quatre petits amendements de ses dispositions (en vertu 1 
de: la loi du 12 mai 2000 sur la modification de la loi sur le Defenseur 
des droits civiques; la loi sur la modification du Code de proccdurc 
civile et sur la modification de certaines autres lois; la loi du 9 juin 
2000 sur la modification de la loi sur le TC et de la loi - Droit du 
regime des cours de droit commun et de certaines autres lois; la loi ! 
du 27 juillet 2001 - Droit sur le regime du cours de droit commun), 
dont les dispositions concernant Institution de plainte constitutionnelle 
et de question juridique. Bien que la loi en question soit promuleuee 
sur une annonce expresse faite dans la Constitution, son rang restc le k 
meme que celui d'autres lois, le systeme constitutionnel polonais ne connaissant 
pas l'hierarchisation des lois. En quelques endroits cette loi implique 
une application appropriee d'autres lois, ä savoir, le code de procedura';"' 
civile, le code de procedure penale et le droit du regime des tribunaux; 
de droit commun. L'art. 79 susmentionne de la Constitution renvoie 
egalement ä la reglementation legale en matiere du depöt de la plainte 
constitutionnelle et cette reglementation s'est trouvee dans la loi sur le TC, 

La fonction fond amentale du TC est de contröler la conformite des 
dispositions juridiques ä de dispositions d'un rang superieur dans le systeme 
juridique hierarchise. Ce contröle est exerce par une activite jurisprudentielle 
consistant ä prononcer les arrets et les jugements constatant l'existenee 
d'une relation de conformite ou de non-conformite entre une disposition 
contrölee et une disposition servant de reference (modele, critere) pour ce 
contröle. Suite ä l'arret sur la non conformite, la disposition contrölee perd 
sa force obligatoire, cette perte prenant I'effet le jour de la publication de 
l'arret du TC dans un organe de Promulgation approprie, ou ä une date 
posterieure determinee par le TC. (art. 190 al. 3 de la Constitution). Un 
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ca rac te r i s t ique de l'activite jurisprudentielle du TC est qu'elle n'est 
oeuvre que sur l'initiative d'un sujet competent, externe par rapport 
Sous le regime juridique ancien, le TC pouvait egalement agir 

nffice», m a* s ^ n e feisait P a s e n pratique. 
I >1 L'art. 188 point 1-3 de la Constitution parle expressement du contröle 

la c o n f o r m i t e des lois et des traites internationaux ä la Constitution, 
1 contröle de la conformite des lois ä de traites internationaux ratifies, 
Joj$ & ratification exige l'autorisation prealable exprimee par une loi (cette 
ßjifence concerne les traites internationaux ayant trait aux matieres visees 
afTTart. 89 al. 1 de la Constitution) et du contröle de la conformite des 

dispositions juridiques, promulguees par des organes centraux de l'Etat, ä la 
C o n s t i t u t i o n , aux traites internationaux ratifies et aux lois. II s'agit de 
coutes les dispositions, Fabstr action faite de la date de leur Promulgation, 
pourvu qu'elles soient en vigueur en date de l'arret du TC. A la lumiere 
de la jurisprudence bien constante, cette exigence est remplie aussi en cas 
oü malgre, son abrogation formelle, une disposition reste applicable (par 
ex.: en vertu d'une norme intertemporaire pertinente dans la mesure oü eile 
implique une evaluation juridique des evenements survenus avant son 
abrogation). En plus, l'art. 39, al. 3 de la loi sur le TC, ajoute par la loi 
du 9 juin 2002, admet que celui-ci se prononce sur les dispositions qui ne 

I sont plus en vigueur, en cas oü cette prononciation est indispensable pour 
proreger les droits et les libertes constitutionnels. 

Selon la Constitution entrent egalement dans le champs de competences 
! du TC: 
j:;i - statuer sur la conformite ä la Constitution des objectifs ou des 

activites des partis poütiques (art. 188, point 4), 
I: - trancher le conflit de competence entre les organes centraux cons-
; ::tiitionnels de l'Etat (art. 189), 
? • decider s'il existe un empechement interimaire dans l'exercice de ses 

fonciions par le President de la Republique et de confier provisoirement 
• ad President de la Diete (Marechal selon la terminologie constitutionnelle 
: polonaise) l'exercice des täches du President de la Republique (art. 131, 
' al. 1 phrases 2 et 3). 

Conformement a l'art. 4 al. 2 de loi, le TC peut presenter ä d'organes 
statuant le droit d'observation sur les defauts et lacunes constates dans la 
ioi, dont Telimination est indispensable pour garantir une coherence du 
systeme juridique. 

Par contre, le TC polonais n'a droit de se prononcer ni sur la validite 
des elections et des referendums (c'est une competence revenant ä la Cour 
supreme), ni sur la responsabilite constitutionnelle (c'est une competence du 
Tribunal d'Etat). II ne se prononce non plus sur l'incapacite du President 
de la Republique d'exercer son office pour cause de l'etat de sa sante parce 



236 Andrzej M^czynski 

1 
que cette competence est reservee ä l'Assemblee Nationale. Le droit COQS 

titutionnel actueliement en vigueur ne connait pas d'institution ^©pernationaux 
Interpretation generalement obligatoire des lois, cette competence revcnant " 1 " 
au TC dans les annees 1989-1997. La liquidation de cette institution n'ä 
pas pourtant prive le TC d'opportunite de prononcer les jugements dits 
d'interpretation constatant qu'une Interpretation definie d'une dispositions 
donnee est conforme (ou non conforme) a la Constitution. 

3. Le sujet autorise peut saisir le TC par trois voies, ä savoir: une 
requete, une question juridique ou une plainte constitutionnelle. La liste 
des sujets competents pour deposer une requete est donnee dans la Cons-
titution elle-meme. Cette liste est differenciee en fonetion de la matiere 
concernee; en cas du contröle de la conformite ä la Constitution des regles 
juridiques, des objectifs ou des activites d'un parti politique les sujets 
autorises sont differents qu'en cas de la Solution d'un conflit de competence 
ou du constat sur l'empecliement du President de la Republique dans 
l'exercice de ses fonetions. La Constitution precise egalement qui et en 
quelle circonstance peut poser au TC une question juridique ou porter une 
plainte constitutionnelle, lesquelles ont un poids egal ä une requete pojr 
mettre en oeuvre le contröle des regles juridiques par le TC. 

L'abstraction faite de nature de l'acte (la requete, la question juridique 
ou la plainte constitutionnelle) qui initie la procedure du contröle par ie 
TC, eile se deroule en principe de la meme fagon, et l'effet d'un arret emis 
par le TC reste identique. La pratique connait des cas des deliberes oü 
sont consideres conjointement soit plusieurs requetes, plusieurs qucsiions 
juridiques et plusieurs plaintes constitutionnelles, soit une plainte et une 
question juridique a la fois. 

Comme indique ci-dessus, le droit de mettre en oeuvre le contröle des 
regles juridiques decoule directement de la Constitution. Le catalogue des 
sujets autorises ä adresser les requetes est large. II comprend tant des 
organes de l'Etat que ceux de certaines associations a caractere benevole. 

4. La liste des sujets autorises ä deposer une requete est ouverte par le 
President de la Republique de Pologne. Les dispositions qui le conccrnent 
se trouvent au titre V (art. 126-145 de la Constitution). Parmi les täches 
fondamentales du President, la Constitution indique, et cela en premier 
chef, «veiller au respect de la Constitution». Les requetes du President 
adressees au TC sont exemptes de contre-signature (art. 144 al. 2 et 3 point 
9). Seul le President est autorise ä mettre en oeuvre non seulement un 
contröle consecutif, mais aussi celui preventif de la constitutionnalite des 
actes normatifs. Cette derniere possibilite concerne les lois et les trailes 
internationaux, restant en un rapport tres etroit ä la participation du 

Iii I i 
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Pres ident ä la procedure legislative et ä sa competence de ratifler les traites 

A savoir, avant de signer la loi, que le President de la Diete soumet au 

I i 

i v president apres le vote de celle-ci, le President a droit de saisir le TC pour 
«cause de la conformite de la loi ä la Constitution». II resulte des dispositions 
des lois sur le TC qu'une teile requete, tout comme d'autres requetes, doit 
comporter une/des reproche/s justifiee/s sur la contradiction ä la Constitution. 
Cette requete est examinee par le TC selon la procedure normale. Une 
exception ne concerne que la requete relative ä la loi budgetaire ou ä la loi de 

feludget provisoire - le delai legal pour considerer celle-ci est de 2 mois 
a compter de la date du depöt de la requete (art. 224 al. 2 de la Constitution), 
la Constitution ne precisant pas d'ailleurs l'effet du non respect de ce delai. En 
cas oü la conformite est constatee, le President signe la loi et il ne peut pas 
tionc avoir recours a son droit de la renvoyer a la Diete pour que celle-ci la 
yote de nouveau. Soulignons que dans le cas oü le President use de ce droit, 

• un contröle preventif d'une loi donnee (apres qu'elle est votee de nouveau) est 
exclu. En cas oü une non conformite de la loi ä la Constitution est constatee, 
je President refuse de la signer ce qui termine la procedure legislative. II est 
encore admissible que la loi est signee, les dispositions reconnues non confor-
iaes ä la Constitution par le TC exceptees. Pourtant, seul le cas oü le TC 
?d£cide que les dispositions contestees ne sont pas inseparablement liees au texte 
Vde toute la loi autorise cette Solution. D'habitude, en cas oü le TC se prononce 
/•Bans cette procedure sur la non conformite de certaines dispositions seulement 
d'une loi, son arret statue positivement ou negativement sur cette matiere. 
1 Le President peut adresser au TC sa requete qui met en oeuvre un 
contröle preventif de la conformite d'un traite international a la Constitution, 
avant que ce traite ne soit ratifie (art. 133 al. 2 de la Constitution). Les 
dispositions constitutionnelles polonaises connaissent deux procedures de 
ratification: eile se fait soit conformement ä une autorisation prealable 
exprimee par une loi, soit sans un tel mandat. Dans les deux cas, c'est le 
President de la Republique qui est competent pour faire la ratification. 

La requete en vue d'effectuer un contröle preventif d'une loi ou d'un 
traite international est examine par le TC en corps statuant complet. Cette 
exigence peut etre justifiee par une difficulte particuliere qu'impose une 

j evaluation des dispositions qui n'ont jamais ete appliquees. La meme raison 
justifie la these que dans le cadre d'un contröle preventif, une presomption 
de conformite d'une loi a la Constitution est particulierement forte. Notons 
toutefois, l'arret sur leur conformite n'exclut pas ä priori un nouveau 
contröle de ces memes dispositions apres leur entree en vigueur. 

Le President peut egalement adresser au TC des requetes concernant les 
lois dejä en vigueur, ou autres actes normatifs, mais en pratique il ne le 
fait pas. 
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5. Tous les autres sujets ne peuvent qu'initier un contröle consecutif. Un 
acte normatif (ou une disposition particuliere de celui-ci) qui a ete dejä 
promulgue peut faire l'objet de ce contröle, meme s'il n'a pas encore acquis 
la force obligatoire (il s'agit des cas oü le TC est saisi en periode precedant 
la date de 1'entree en vigueur d'une disposition donnee). 

Certains organes unipersonnels vises aux dispositions de la Constitution 
ont la qualite pour agir devant le TC mettant en oeuvre un tel contröle 
Conformement ä l'art. 191 al. 1 point 1 de la Constitution, sont munis de 
cette qualite: 

- le President de la Diete, 
- le President du Senat, 
- le President du Conseil des Ministres, 
- le Premier President de la Cour Supreme, 
- le President de la Haute Cour Administrative, 
- le President de la Chambre Supreme du Contröle, 
- le Defenseur des droits civiques. 
La pratique montre que le Defenseur des droits civiques utilisc tres 

souvent ce pouvoir. Ce n'est pas etonnant dans la mesure oü la tächc de 
cet organe est de sauvegarder les droits et les libertes de Thomme et du 
citoyen visees ä la Constitution et en d'autres actes normatifs (art. 2(J8, 
al. 1). Les requetes sont signees soit par le Defenseur des droits civiques 
(designe par l'abreviation DDC ci-apres), soit par son adjoint (la nomination 
de ce dernier etant regie non par la Constitution, mais par les dispositions 
de la loi sur le DDC). 

Une particularite apparait ä l'art. 191 al. 1 point 1 de la Constitution 
oü la qualite en question est attribuee a 1'organe dont l'activite et !a 
procedure de sa nomination sont determinees hors la Constitution. II s'agit 
en occurrence du Procureur de la Republique. Conformement a la loi du 
20 juin 1985 sur le Parquet, c'est le Ministre de la Justice qui remplit ses 
fonetions. Nous pouvons voir en cette disposition soit un reliquat d'une 
ancienne position ideologique du Parquet, constitutionnellement determinec. 
soit une amorce de la formation d'une position specifique du Ministre de 
la Justice. A noter que, conformement a la loi sur le TC, le Procureur de 
la Republique partieipe a chaque procedure se deroulant devant le TC. 

6. La Constitution attribue les competences en question ä de groupes 
sufflsamment nombreux de membres de chacune de deux organes du 
pouvoir legislatif, c'est-ä-dire de la Diete (460 deputes) et du Senat (100 
senateurs). Conformement ä l'art. 191 al. 1 point 1, leurs nombres necessaires 
sont respectivement: 50 deputes et 30 senateurs. L'attribution d'une teile 
possibilite aux parlementaires repose sur une tendance visant a permettre 
aux representants de 1'Opposition parlementaire d'initier le contröle des 

/ 

regles juridiques. Notons encore que le seuil numerique requis du groupe 
parlamentaire ayant la qualite pour agir devant le TC est eleve, superieur 
£ celui indispensable pour mettre en oeuvre l'initiative legislative (15 
deputes au moins et 10 senateurs). Comme la qualite de saisir le TC et de 

Isupporter la requete appartient ä des personnes concretes, il est admis que 
ja perte du mandat parlementaire (suite a l'expiration du mandat en 

I p a r t i c u l i e r ) , cause que le TC prononce le non lieu de la procedure mise en 
I oeuvre par cette requete. Jusqu'alors les deputes faisaient l'usage de ce droit 

beaucoup plus frequemment que les senateurs. 

I I 
H 1 
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: 7. Le Conseil National de Magistratur^ est l'organe collegial constitutionnel 
autorise a saisir le TC avec ses requetes (art. 191 al. 1 point 2 de la 

• Constitution). Ses täches et la procedure de sa nomination sont deflnies par 
l'art. 186 et 187 de la Constitution. Le Conseil National de Magistrature n'a la 
qualite d'agir devant le TC et de lui soumettre ses requetes que s'agissant des 
actes normatifs relatifs ä l'autonomie des tribunaux et ä l'independance des 
juges. La nature de sa competence est donc bornee par rapport ä celle des 
organes presentes ci-dessus. Cette limitation reste en un rapport etroit 
i l'etendue de ses täches cernee par la Constitution. Nous pouvons dire que 
gon droit de saisir le TC n'est pas sa competence a part entiere, mais un outil 

permet une realisation integrale et efficace de ses täches constitutionnelles. 
Le fait d'inserer ä l'art. 186 al. 2 une mention sur la conformite ä la 

\ ^Constitution (exclusivement), suggere que le domaine d'autonomie des tribu-
naux et d'independance des juges doit etre necessairement regi par une loi. 
, Une limitation pareille est valable pour les autres sujets vises a l'art. 191 al. 
1 de la Constitution. Chacun de ces sujets ne peut mettre en cause, dans sa 
requete adressee au TC, que ces actes normatifs (les dispositions) qui ont trait, 
siiivant la redaction de la Constitution, aux affaires relevant du domaine de 

.son activite. La jurisprudence du TC entend cette condition de fond de fapon 
• stricte parce qu'elle admet que l'objectif de cette reglementation est de donner 
: a de sujets definis un outil supplementaire pour leur faciliter l'exercice de leurs 
fonetions de base et non de leur imposer une täche supplementaire consistant 
a mettre en oeuvre un contröle des regles juridiques. Or, une requete adressee 

' au TC ne peut concerner que le domaine propre a l'activite d'un sujet donne. 
•11 ne s'agit pas de toutes les dispositions qui sont applicables ni de Celles qui 

i ont ete reellement appliquees eu egard ä un sujet donne. En fait, il ne s'agit 
que de Celles qui concernent les täches speeifiques de ce sujet, determinees soit 

; par la Constitution, soit par une loi, soit enfin, de la fapon auxiliaire, par ses 
/Statuts fondes sur l'une ou sur l'autre. 

En ce contexte, la doctrine distingue des sujets qui ont la qualite 
Legitimation ou capacite) speciale, limitee, individuelle ou conditionnelle 
...pour agir avec devant le TC. 
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La procedure du delibere sur les requetes deposees par les sujets vises 
a l'art. 191 al. 1 point 3-5 presente une certaine particularite. Elle repos» 
sur une instruction preliminaire, suivant immediatement le depöt de la 

requete au TC, au cours duquel le juge verifie si la requete rcmplit les 
conditions legales, dont si eile est redigee par un sujet ayant la qualite 
requise. En cas oü des defauts constates sont eliminables, le juge demande 
au requerant de la corriger dans un delai donne. Cette phase de la 

procedure est terminee au moment oü le juge rend la decision soit de 
continuer la procedure ou soit de refuser donner suite. Cette derniere 
decision peut faire l'objet de la plainte en annulation qui est examinee par 
le corps de trois juges lesquels, en fonction de leur evaluation du bien-fonde 
des reproches contenues dans la plainte, peuvent admettre la plainte ou nc 
pas l'accepter. Le refus de donner suite ä la requete peut etre justifle par 
son mal-fonde evident. 

8. En dehors des sujets qui disposent de la qualite d'agir devant le TC. 
vises nominativement ä l'art. 191 al. 1, la Constitution enumere aussi, dans 
le meme articie, al. 1 point 3-5 des sujets autorises ä agir devant le TC 
qui sont definis en fonction de leur nature. Le premier groupe est constitue 
d'«autorites deliberantes des collectivites territoriales» (par ex. le eonseil 
municipal ou le conseil communal). Conformement ä l'art. 16 de la 
Constitution, l'ensemble des habitants d'un territoire constituant uniic du 
partage administratif de l'Etat represente une collectivite autogeree. 

Une collectivite territoirale participe a l'exercice du pouvoir public ea 
accomplissant, en son propre nom et sous sa propre responsabilite, cette 
partie de täches publiques qui ne sont pas reservees, en vertu de la 
Constitution ou de la loi, a d'autres autorites publiques. Les collectivites 
territoriales accomplissent leurs täches par l'intermediaire d'autorites deliberan-
tes et ceux executives (art. 169 al. 1). Les autorites deliberantes onl un 
caractere collegial ce qui fait qu'une demarche en vue de saisir le TC doit 
etre precedee d'une resolution appropriee d'une autorite donnee. A la 
lumiere de la reglementation legale en vigueur, ces autorites sont les 
suivantes: le Conseil communal (ou municipal), le Conseil du poviai et le 
Conseil de voivodie. En pratique, ces organes, surtout les organes des unites 
de base, saisissent souvent l'opportunite qui leur est accordee. Pour etre 
tout ä fait exaet, soulignons que le sujet reellement muni de competence 
en question n'est pas, contrairement au texte de la loi, 1'autorite elle-meme. 
mais unite de la collectivite territoriale agissant par l'intermediaire de cette 
autorite. Cette Observation concerne egalement des sujets traites plus loin. 

9. Le deuxieme des groupes consideres est constitue d'organes des 
syndicats (de travailieurs et patronaux) du niveau national, de pouvoirs 
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wjonaux des organisations profes sionnelles. L'explication de ces notions 
jj'est pas difficile. La Constitution en parle tant en rapport avec une 
garantie de la liberte de creation et d'aetivite de ces associations (art. 12, 
art. 59 al. 1 et al. 4 oü cette liberte particuliere est un element de la liberte 
generale de s'associer garantie par l'art. 58) qu'en relation avec leurs täches. 

la lumiere de ces dispositions, on admet qu'un syndicat de travailieurs 
eSt une association des personnes physiques et un syndicat d'employeurs 

1 est une association des personnes (physiques ou morales) qui embauchent 
| 'es travailieurs. Ces associations exercent leurs activites conformement aux 
j [ois, ä savoir la loi du 23 mai 1991 sur les syndicats de travailieurs et, 
; protnulguee ä la meme date, la loi sur les syndicats d'employeurs. Le 
i constat ci-dessus ne dissipe pas tous les doutes lies a la definition du 
; syndicat de travailieurs et de celui d'employeurs au sens de l'art. 191 al. 

j point 4 de la Constitution parce que les lois susmentionnees statuent 
j qu'il est possible de creer encore d'autres organisations, soit Celles qui font 
• associer non les travailieurs ou les employeurs, mais les syndicats et 
j organisations patronaux, soit Celles qui agissent comme les struetures 

internes de ceux-ci. La Constitution fait comprendre que le droit de saisir 
lc TC ne revient qu'ä des syndicats du niveau national, ceux donc dont le 

: territoire d'aetivite s'etend (peut s'etendre) sur tout le territoire national. 
De problemes plus serieux apparaissent lorsqu'on aborde la notion 

. c!'Organisation professionnelle. Iis apparaissent du fait que, d'une part, la 
Constitution ne se sert nulle part de cette notion et, d'autre part, qu'une 
lo: sur les organisations professionnelles (similaire aux lois sur les syndicats 
susmentionnees) fait egalement defaut. La Constitution ne parle que 
d'«organisations sociales et professionnelles d'agriculteurs» et d'«organisations 

| autogerees, representants des personnes executant les professions de confiance 
j publique». La jurisprudence du TC ne permet pas d'integrer ä la notion 
1 utilisee ä l'art. 191 al. 1 point 4 de la Constitution ni le premier, ni le 

V| ..ieuxieme des termes ci-dessus. Elle ne comporte que les organisations 
'l associant des personnes physiques de la meme profession, en vue de la 
} protection de leurs droits et interets lies speeifiquement a l'exercice de cette 
1 profession. 
j En pratique, le TC est saisi par tous les trois types d'associations, 
Ii; c'est-ä-dire: les syndicats de travailieurs, ceux d'employeurs et les organisations 
i ..professionnelles. 
i-h' 

• ]•":"• 10. Le troisieme des groupes des sujets vises ä l'art. 191 al. 1 point 
,j .5 de la Constitution ce sont les eglises et autres associations cultuelles. Ces 
[ organismes apparaissent egalement a l'art. 25 de la Constitution. La liberte 

j \<ie leur creation et de leur activite est l'une des manifestations de la liberte 
j"-'de conscience et de culte garantie par l'art. 53 de la Constitution. En 
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Pologne, la nature des dispositions legales en vigueur concernant les 

organisations cultuelles est differenciee. Les dispositions de la loi du 17 m a j 
1989 sur les garanties de la liberte de conscience et de culte, atnendees 
ä plusieurs reprises, sont d'une portee generale. L'art. 11 al. 3 de cette loi 
dispose que les eglises et les associations cultuelles ont droit de saisir le 

TC selon les regles et selon la procedure definies par les dispositions sur 
le TC. Les relations entre l'Etat et certaines eglises et associations cultuelles 
sont regies par d'autres lois, conformement aux accords conclus par [e 

Conseil des Ministres avec les representants mandates d 'une eglise ou d'une 
association cultuelle donnee. Les lois promulguees jusqu'alors en la matiere 
concernent plusieurs eglises chretiennes presentes en Pologne et une association 
cultuelle des communautes juives. Le rapport entre l'Etat et l'Eglise catholique 
est reglemente par le concordat conclu avec le Saint-Siege, ainsi que par 
une loi promulguee encore avant la conclusion de celui-ci. Meme si Tart. 
191 al. point 5 de la Constitution ne l'exige pas explicitement, il faudrait 
admettre que le droit considere ne peut etre utilise que par une association 
cultuelle ä un «Statut juridique regulier», ce qui veut dire qu'en cas d'une 
association cultuelle dont la position juridique n'est pas reglementec par 
une loi particuliere, cette association doit etre inscrite au registre des eglises 
et d'autres associations cultuelles, tenu conformement ä la loi susmentionnee 
sur les garanties de la liberte de conscience et de culte. 

11. Poser la question juridique (art. 193 de la Constitution) constitue 
une autre demarche afin d'initier une procedure de contröle des regles 
juridiques par le TC. Toute juridiction est competente de poser une 
question juridique. On entend par lä le corps statuant sur l'affaire en 
procedure se deroulant devant une cour de droit commun, une cour 
militaire, une cour administrative ou devant la Cour supreme. La conformitc 
d'une disposition applicable dans une affaire donnee, ä la Constitution, 
a un traite international ratifie ou ä une loi, peut faire l'objet de cette 
question. La saisie du TC par voie de question juridique depend dans quelle 
mesure la Solution de l'affaire depend-t-elie de la reponse ä la question 
posee. Cette condition implique donc qu'il existe une relation pertinente 
entre une disposition donnee et l'affaire consideree par un tribunal concerne. 
Or, la conviction prise par le corps statuant concerne sur la non conformitc 
d'une disposition juridique applicable ä la Constitution, ä un traite inter-
national ratifie ou ä une loi, constitue les motifs pour poser une question 
juridique. Conformement ä la loi sur le TC, la question juridique doit, tout 
comme la requete, presenter des motifs justifiant la non conformitc d'une 
disposition donnee a la disposition concrete de la Constitution, d'un iraite 
international ratifie ou d'une loi. La question juridique ne peut pas 
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I Ä^otervenir en dehors d'une procedure se deroulant devant un tribunal 
I donoe; ce tribunal peut la poser a chaque phase de la procedure jusqu'au 
1 Moment oü il prononce un jugement clöturant la procedure ä l'instance 

donnee. Une partie a la procedure peut demander ä la cour concernee de 
- saisir le TC et lui poser une question juridique, mais celle-ci ne pas liee 
^ p^ cette demande. La presention d'une question juridique doit normalement 

1 s'accompagner d'une suspension de la procedure en affaire jusqu'a ce que 
^ |e TC n'apporte pas sa Solution. La loi sur le TC passe ce sujet sous 

silence, parce qu'en fait il s'agit des problemes qui doivent etre regles par 
des dispositions regissant la procedure dans des affaires d'un type donne. 

• Sauf cour, au sens constitutionnel de ce terrae, aueun organe ne peut saisir 
> • le TC pour lui poser une question juridique. II parait que le Tribunal 

d'Etat, malgre une denomination differente, peut etre considere comme une 
• cour au sens constitutionnel. 
5: ; La fonetion de la question juridique est la meme que celle de la requete 
j adressee au TC par Tun des sujets vises a l'art. 191 al. 1 de la Constitution, 
j Le contröle exerce suivant ce mode est appele parfois «contröle concret» 
, (en Opposition au «contröle abstrait» mis en oeuvre par la requete). 
; L'avantage de ce mode est non seulement de priver une disposition non 
]• conforme ä une disposition d'un rang superieur de sa force obligatoire, 
j mais qu'il previent egalement son application dans une affaire consideree. 
]-*- Conformement ä la jurisprudence bien constante du TC, une cour de 
[" droit commun n'a pas droit, ä lui seul, de refiiser d'appliquer une disposition 
i de la loi qu'il considere non conforme ä la Constitution. Or, en cas oü la 
i constitutionnalite de la disposition suscite de reserves du corps statuant, il 
| : jest tenu de saisir le TC et de lui adresser une question juridique. II est 
j interessant de constater qu'on rencontre des opinions contraires dans la 

jurisprudence de la Cour supreme. Quoi qu'il en soit, le nombre des 
Kquestions juridiques posees par les tribunaux de droit commun et par la 
] Haute Cour administrative va regulierement croissant. 

i ; 12. Le troisieme instrument susceptible de mettre en oeuvre le contröle 
des regles juridiques c'est la plainte constitutionnelle visee ä l'art. 79 de la 

[ Constitution. Conformement a la systematique admise en celle-ci, la plainte 
^ est l'une des mesures de protection des droits et des libertes de l'homme 

1 ; et du citoyen. Cette mesure peut etre utilisee par «chacun» qui est sujet 
: & l'une des libertes ou de Tun des droits prevus par la Constitution. Toute 

personne, independamment de sa nationalite (les dispositions constitutionnelles 
ne se rapportant aux libertes et aux droits que des ressortissants polonais 
.ysont peu nombreuses), peut etre sujet de ces droits et libertes. Conformement 

:A la jurisprudence du TC, le mot «chacun» utilise ä l'art. 79 de la 
Constitution comprend aussi des sujets qui ne sont pas des personnes 

if 
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physiques, en particulier les personnes morales de droit prive. Les droits 
libertes qui peuvent etre proteges par voie de plainte constitutionnelle son* 
regis par les dispositions de la Constitution integrees avant tout, mais pa§ 
seulement, ä son titre II. II est exclu d'user la plainte constitutionnelle afin 
proteger le droit d'asile et le droit ä obtenir un Statut de refugie (art. 79 aj 
2 en rapport ä l'art. 56 de la Constitution). Les doutes de la doctrine, qUan[ 
au manque de possibilite de recourir ä la plainte constitutionnelle p0Ur 

proteger ces droits et libertes economiques, sociaux et culturels qui, selon l'art 
81 de la Constitution, «ne peuvent etre poursuivis que dans les limites definies 
par la loi», n'ont pas ete partages par le TC. Selon l'avis de celui-ci, il fa u t 

distinguer deux notions, ä savoir: la notion de «poursuivre un droit par l'ayant 
droit» de celle d'«initier le contröle de la conformite de la disposition legale 
regissant ce droit ä une disposition constitutionnelle concernee». La plainte 
constitutionnelle n'est pas admissible en cas d'une violation d'une disposition 
de la Constitution qui n'est pas determinante pour un droit ou une überte 
subjectif/ve. La personne qui saisit le TC doit demontrer qu'un droit ou 
qu'une liberte du rang constitutionnel lui revenant est viole/e. II s'agit la d'une 
violation qualifiee, faite par une decision definitive, delivree dans l'affaire du 
plaignant par un tribunal ou par une administration publique. Des droits, 
libertes ou devoirs constitutionnels du plaignant doivent necessaircmcnt faire 
l'objet de cette decision. Pour cette raison, la jurisprudence du TC n'admet pas 
de plaintes constitutionnelles reposant sur la seule reproche que le principe 
d'egalite est viole, sous reserve que cette violation ne concerne pas le domaine 
des droits et libertes constitutionnels du demandeur. L'exigence que la Solution 
soit «definitive» veut dire que la decision qui la comporte ne peut pius etre 
abrogee par voie d'une procedure normale et que le plaignant a epuise toutes 
les mesures juridiques qui lui sont accessibles (art. 46 al. 1 de la loi sur lc TC. 
dans sa redaction modifiee par la loi du 9 juin 2000, parle de l'«epuiscmcnt 
des voies de droit, dans la mesure oü celles-ci sont prevues»). La plainte 
constitutionnelle ne vise pas pourtant la decision teile quelle, mais une 
disposition juridique ä la base de laquelle cette premiere est emise. En cas oü 
le TC prononce un arret tenant compte de la plainte constitutionnelle, cette 
disposition perd sa force obligatoire ce qui permet au plaignant de faire 
reprendre son affaire par l'organe qui a definitivement statue dans cellc-ci. 
Toute personne dont l'affaire a ete egalement jugee/decidee ä la base de la 
disposition reconnue non conforme a la Constitution a la meme possibilite. 
Comme la reglementation constitutionnelle des effets de l'arret du TC est 
uniforme et independante de la cause mettant en oeuvre la procedure a l'issue 
de laquelle cet arret est prononce (l'art. 190 al. 4 de la Constitution), les effets 
de celui-ci en cas de la plainte sont les memes qu'en tout le cas oü le TC est 
saisi. Les conditions de reprise de l'affaire sont definies par les dispositions 
concernant des procedures particulieres. 
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i\ resulte de ces considerations, reposant sur la redaction de l'art. 79 
je la Constitution, que le contröle des regles juridiques realise en procedure 
j^tentee suite ä une plainte constitutionnelle a une portee plus reduite qu'un 
contröle mis en oeuvre par le depöt d'une requete ou d'une question 
juridique. Le TC ne peut verifier que la conformite d'une disposition 
sontestee ä une disposition de la Constitution (une disposition d'un traite 

International ou celle d'une loi est donc exclue) et, en plus, a celle 
Saniquement regissant un droit ou une liberte subjectif/ve du plaignant. La 

fonction de la plainte constitutionnelle est de sauvegarder les droits et 
Ijibertes constitutionnels de l'individu, cette protection se traduisant par 

Elimination du systeme juridique de dispositions dont le contenu est non 
conforme ä la Constitution et qui provoquent par cela une violation de 
ces droits ou libertes. C'est pourquoi, il parait que la terminologie utilisee 
par la Constitution n'est pas tout ä fait adequate et que le terme de 
«plainte relative aux droits fondamentaux», s'inspirant de la terminologie 
allemande (Grundrechtsbeschwerde), aurait ete mieux a sa place. 

Conformement ä l'art. 79 de la Constitution, une plainte constitutionnelle 
peut etre deposee «selon les regles definies par la loi». Les dispositions de 
la loi sur le TC en vigueur prevoient encore d'autres conditions qu'une 
plainte constitutionnelle doit remplir. Avant tout, eile doit etre deposee 
avant l'expiration d'un delai ä compter de la reeeption de la notification 
de la decision definitive (par ex. un arret de la cour et une decision 
administrative). Ce delai est de trois (deux par le passe) mois. Une copie 
de cette decision doit etre jointe a la plainte. üne autre limitation consiste 
en redaction obligatoire de la plainte par l'avocat ou par le conseiller 
juridique (ä moins que le plaignant ne soit juge, procureur, notaire, 
professeur ou docteur habilite en sciences juridiques). Les dispositions sur 
les droits a payer, modestes par ailleurs, sont abrogees. En pronongant un 
arret qui tient compte de la plainte constitutionnelle, le TC oblige par 
l'organe qui a deüvre l'acte normatif mis en cause de rembourser au 
plaignant les frais de procedure devant le TC. Dans de cas particuliers, ce 
remboursement peut etre accorde meme en cas oü la plainte constitutionnelle 
n'est pas prise en compte. 

La plainte constitutionnelle deposee au TC est soumise a l'instruction 
preliminaire, analogue ä celle appliquee en cas des requetes deposees 
par les sujets vises a l'art. 191 al. 1 point 3-5 de la Constitution. Le 
TC notifie au DDC qu'il donne suite ä la plainte; celui-ci peut declarer 
sa partieipation dans cette procedure dans le courant de 60 jours a compter 
de la date de la reeeption de cette notification. A la lumiere de la 
jurisprudence, cette partieipation ne donne pas au DDC les droits qu'il 
a normalement lorsqu'il intervient en plaignant. En tant qu'un sujet 
implique dans la procedure, le DDC ne peut pas elargir des reproches 
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contexmes dans la plainte constitutionnelle en postulant l'examen d'autr ^ 
dispositions de la loi qui ne sont pas indiquees par le plaignant. Le TG 
accepte par contre si le DDG, en indiquant d'autres dispositions de 
Constitution, fait elargir les criteres de son contröle. 

Une autre particularite pro cedur ale caracteristique pour la procedure 
mise en oeuvre par une plainte constitutionnelle reside en fait qü 'a u 

moment oü tous les participants ä la procedure sont d'accord que ia 

disposition mise en cause n'est pas conforme ä la Constitution, le TC peill 
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TC, les groupes de deputes et de senateurs et le DDG exceptes (art. 192 
la Constitution); le mandat pour intervenir avec une requete relative au 
stat du TC sur l'empechement temporaire d'exercer ses fonctions par le 
sident de la Republique n'appartient qu'au President de la Diete (art. 

)31 al. 1 phrase 2 de la Constitution). II en resulte qu'une procedure pour 
trancher un conflit de competence ne peut pas etre intentee par les organes 
60 conflit. 

Une voie particuliere est prevue pour mettre en oeuvre une procedure 
prononcer un jugement definitif en seance en chambre du conseil et non 1

 visant la conformite ä la Constitution des objectifs et des activites d'un 
en audience. politique. Elle est regie par les articles 14 et 21 de la loi sur les partis 

Le contröle de la constitutionnalite des dispositions du droit realise en politiques, amendee plusieurs fois. Ces dispositions autorisent la cour 

chargee de tenir un registre national des partis politiques (la cour regionale 
ä Varsovie) ä saisir le TC avec une requete relative ä la verification de la 
conformite des objectifs ou des principes d'activite d'un parti politique au 
xours de la procedure d'inscription de ce parti au registre ou apres la 
ireception d'une information que les statuts du parti sont modifies de sorte 
Wils ne soient plus conformes aux principes de la democratie. Le TC 
a admis que la force obligatoire des dispositions legales susvisees est 
maintenue meme apres l'entree en vigueur de la Constitution, bien que 
cclle-ci ne prevoie pas une teile reglementation. II en resulterait que la liste 

- des sujets autorises a initier une procedure devant le TC et visee aux 
dispositions de la Constitution n'est pas close et qu'elle peut etre elargie 
par voie de dispositions legales. 

14. La notion de qualite pour agir devant le TC afin d'initier la 
procedure n'est pas identifiable a la notion de droit de participer ä la 
procedure deja intentee. Ainsi, le Procureur de la Republique participe-t-il 
a chaque procedure devant le TC. L'organe qui a emis l'acte juridique mis 
en cause participe ä la procedure de contröle des regles juridiques. En cas 
d'une loi, ce n'est qu'une seule de deux chambres legislatives qui y prend 
part, ä savoir la Diete; en cas d'un traite international le President de la 
Republique et le Ministre des Affaires etrangeres qui sont concernes, et si 
ce traite international est ratifie en vertu d'un mandat prealable donne par 
une loi, la Diete y participe aussi. Nous avons dejä parle de la participation 
facultative du DDG en procedure liee ä la plainte constitutionnelle. 

La procedure relative au constat sur la conformite ä la Constitution 
des objectifs ou des activites d'un parti politique implique la presence de 
son organe statuaire (autorise ä le representer). 

En cas d'un conflit de competence, les organes en conflit y participent. 
S'agissant de la procedure relative au constat sur l'impossibilite temporaire 

du President de la Republique d'exercer ses fonctions, eile suppose la 
presence du President de la Diete, du Premier President de la Cour supreme 

procedure intentee par une plainte est un contröle consecutif; il est aussi 
concret et non abstrait, de meme que le contröle realise suite a une question 
juridique. Par contre, si le fait de poser une question juridique doit prevenir 
le prononce d'un arret reposant sur une disposition non conforme ä la 
Constitution. C'est la Promulgation d'un arret reposant sur la disposition 
contestee qui est une condition de fond determinante pour le depöt d'une 
plainte constitutionnelle. II en resulte qu'il est facile de comprendre la 
presence dans la loi sur le TC d'une disposition qui permet au TC de 
rendre une decision incidente qui suspend ou arrete l'execution de l'arret 
dans l'affaire concernee en cas oü l'execution de cet arret risque de produire 
des effets irreversibles, impliquant soit un grave prejudice du plaignant, soit 
un important interet public ou un interet important du plaignant l'exige. 

13. Jusqu'ici nous avons parle de la procedure relative au contröle des 
regles juridiques. S'agissant d'autres procedures se deroulant devant le TC, 
ä savoir: la procedure dont l'objet est d'examiner la conformite ä la 
Constitution des objectifs ou des activites d'un parti politique ou le conflit 
de competence entre les organes de l'Etat constitutionnels centraux, ou bien 
le constat sur l'empechement temporaire du President de la Republique 
dans l'exercice de ses fonctions, la regle obligatoire est que chacune de ces 
procedures peut etre intentee sur la requete d'un sujet competent, expressement 
indique. 

Sont autorises ä deposer la requete initiant la procedure concernant la 
conformite ä la Constitution des objectifs ou des activites du parti politique 
les sujets vises ä l'art. 191 al. 1 point 1 de la Constitution, soit le President 
de la Republique, le President de la Diete, le President du Senat, le 
President du Conseil des Ministres, 50 deputes, 30 senateurs, le Premier 
President de la Cour Supreme, le President de la Haute Cour Administrative, 
le Procureur de la Republique, le President de la Chambre Supreme du 
Contröle, le Defenseur des droits civiques; s'agissant de la procedure en 
cas du conflit de competence, les memes sujets ont la qualite d'agir devant 
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et du Procureur de la Republique. Iis sont tenus, tout comme le pr£ -
de la Diete qui est plaignant en l'occurrence, d'etre p c r s o n n * ) ! 1 1 

presents a l'audience. l i e r t l^l 
La loi sur le TC admet egalement la convocation a la procedure de -

le TC d'autres organes et organisations que ceux susmentionnes en 
^ - ~~c juoiiiuuuuaaus, cn cas oü 

leur participation dans la procedure est indispensable. Cette panicipati0tt 
est decidee par le juge-president du corps statuant sur cette affaire. 

15. La representation des participants a la procedure devant le TC 
constitue une question ä part entiere. La loi sur le TC prevoit ici que le ; 
participant ä la procedure agit personnellement (ce qui concerne les organes 
unipersonnels) ou par son representant muni de pouvoir. La loi explique 

ensuite que le representant du President de la Diete, ou d'un groupe de 
deputes, est designe par ceux-ci (cette reglementation s'applique egaletnenl 
au Seant). Les requerants, outre leurs representants munis de pouvoir 
peuvent designer, eux a leur tour, des mandataires en nombre de trois ^ 
maximum. La representation d'autres organes de l'Etat ou des collectivitesj 
territoriales, ainsi que des personnes morales, est regle par les dispositions 
qui les concernent. Seule la personne qui remplit les exigences requises pour 
un mandataire au proces peut etre mandataire du participant a la procedure 
devant le TC. La plainte constitutionnelle, ainsi qu'un recours en annulation 
de la decision de refus de donner suite ä celle-ci, doivent etre redigees par 
un avocat ou par un conseil juridique, mais ils ne sont pas obliges de 
representer le plaignant ä l'audience. 

m 

Marek Safjan 
President of the Constitutional Tribunal, 
Professor of the University of Warsaw 

j p l i c a b i l i t y of Human Rights to Private Corporations 

1. Introductory remarks 

Traditionally the constitutional rights and liberties were referred to the 
human being. This is a consequence of historical conditions, the development 
of the very idea of so called fundamental rights dating back to the 18-th 

Gpcentury until the time of the American Declaration of Independence, or 
Jp4he.Declaration of Human Rights in France. The guarantees of constitutional 

law are focused on the individual and his relations with the State, the scope 
of human freedom, and the limits of interference of public authorities in 
the sphere of the individuals' liberty. It is of course easy to indicate 
constitutional regulations, which by their very nature have always referred 
to different organizations and associations - let us for instance note the 

^ guarantees granted to the freedom of association in trade unions, professional 
and self-governing organizations, associations, political parties or religious 
organizations present in very many constitutions. The principle in all these 
cases is to realize the classical fundamental political rights, also based on 
strong historical traditions, of every member of the civil society in every 
State - after all the freedom of conscience and confession is clearly 
translated into the freedom of functioning of the churches and religious 
communities, the voting rights and the freedom of convictions are expressed 
as the rights to establish political parties, or associations, etc. This relationship 
is so obvious, that it is not worthwhile discussing it further, as according 
to my understanding the subject of the problem raised in this paper 
concerns the possibility of applying those constitutional stands, which are 
aeither directly addressed to any particular category of subjects other than 
physical persons, nor even indirectly do they constitute any simple translation 
of the political rights of the individual into any specific organizatio-
nai forms. Indeed, the question is, whether the rights and liberties 
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that by their very intention and in accordance with their historica( origij.s 
are conceived as determining the position of the individual - of the him^ 
in reiation to the State, society at large and to other individual hun^ 
beings, may, at least in some situations, be referred to the legal persons 
operating in the sphere of private law, above all in the economic sphere 
To what extent is the legal personality - as a category strongly linked to 
the concept of civil law - able to justify the expansion of public 
guarantees (and therefore those, which exist on the basis of constitutional 
law), and referring them to legal persons? 

One may of course, indicate that within the scope of the so calieä 
fundamental rights there are rights and freedoms, as to which there can 
be no doubt that they exclusively refer to the human being. In the Polish 
Constitution (similarly as in many other constitutions), the constitutional 
guarantees comprise such values as the inalienable and inherent dignity of 
every person, the right to live and the prohibition of torture, the protection" 
of physical integrity, personal inviolability, the presumption of innocence 
in penal procedure, the protection of marriage and the family, equal access 
to medical services, etc. In this area of constitutional guarantees the ground 
is very secure - there can be no doubt as to the addressees of the binding 
legal regulations, which by their very nature do not comprise any legal 
persons. We shall therefore not discuss this any further. 

There is no doubt, however, that there are also constitutional guarantees, 
which may comprise all the participants in legal relations - and therefore, 
apart from physical persons, also legal persons. Such rights include Ä 
principle of the equal treatment of entities, the right of ownership, together 
with the regulations concerning possible justifications for allowable expro-
priation, the freedom of business activity, the right to fair trial in court, 
together with the principle of at least two levels of judiciary procedural 
instances, the right to compensation in case of actions by the public 
authorities being contrary to the law, and also the right of access to public . 
information, or the freedom of expression combined with the constitutional 
prohibition of press censorship. There are no drawbacks preventing the 
consistent application of the proportionality principle to legal persons, the 
latter defining the scope of admissible interference by public authorities io 
the sphere of constitutionally guaranteed rights and liberties, including the 
prohibition of such interferences, which would lead to the infringement of 
the very essence of the law and of freedom. 

Greater difficulties, regarding this study, must be generated by the laws, 
which conceptually may be referred to a broader ränge of addressees, 
including legal persons - but traditionally hitherto attached in practice to 
physical persons. Let us note, in particular, the right to the protection of 
privacy and of the good name, and secrecy of communications. 
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Still the basic argument remains. What theoretical premises may favour 
recognition - in principle - of the possibility to construct constitutional 

Protection of rights related with the appearance of legal persons in legal 
^jglations? 
„!: And so the basic argument seems pertinent, that constitutional guarantees 

* inted to legal persons are the derivative of the guarantees granted to 
ysical persons. Regardless of the variety of justifications concerning the 
ctioning of legal entities and the explanation of the essence of this 

Instruction (fiction theory, interest theory, theory on the real existence of 
j legal person, etc.), there can be no doubts as to the reiation between 

i j the functioning of the legal person and the quest for the right form of 
llplegal activity of the human being or of a social group. And even more, 

the existence of legal entities is a necessary element of contemporary social 
and economic structures, of course when the notion of necessity is attached 
to the quest for the most effective, transparent and adequate legal forms 
to conduct specific activities. 

In particular, this concerns commercial companies, the most characteristic 
category of entities present in business relations. It may indeed be claimed 
that the very nature of contemporary commercial relations is based on the 
existence of that particular category of legal persons. And so the suggestion 
that the constitutional guarantees of property protection, economic freedom, 

• the prohibition of interference not supported by any constitutional values, 
etc., do not apply to legal persons, would have to contradict the general 
meaning of such guarantees and undermine the essential significance of the 

/constitutional rights. 
Neither does it seem reasonable to maintain the position, according 

to which the protection of the legal persons according to the consti-
.tutional Standards would not be provided directly, but only indirectly 
: by way of protecting individual physical persons forming the legal entity. 
Such a conceptual construction would be extremely artificial, and fu-

• rthermore - let us clearly emphasise this - very insecure in terms of 
its actual outcome. Let us review a simple example: if a certain legal 
regulation would block Operations of commercial companies in a given 
area of business, this would not be equivalent to limiting liberty of 
activities of the particular individuals concerned. To the contrary, the 

: motive for such protection couid for example consist of the protection 
of physical persons undertaking a specified type of business activity. 
The interests of these persons need not at all be identical with the 
interests of the persons forming a legal entity - a Company incorporated 
according to the commercial law, and sometimes may even contradict 
it. The exclusion of the legal person from the group of addressees of 
the constitutional norm would seriously distort the evaluation of such 
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a legal regulatory Solution and would lead to a strongly prefer» • 
treatment of physical persons undertaking particular business activV^ 
outside the framework of a commercial law Company. There is no n ^ 
to discuss this further. m 

Let us therefore conclude, that the application of constitutional standa ri 
to legal persons ought to be conceived as the direct coverage by tV 
constitutional guarantee of the legal person as such, and not as an indire

 e 

effect, i.e. becoming realized by reverting to the interests of physical person1 

constituting legal entity. The axiological justification of this or other 
approach to the extensive nature of the constitutional guarantees is a separate 
issue. The constitutional protection of legal persons is always granted 
owing to the specific interests of the persons that operate any business or 
social activity in that legal form. These interests undergo a particular 
Sublimation, however - the interests of a physical person, e.g. an equity 
partner of a trading Company are not directly and automatically equal to 
the interests of that given Company, which have to be dealt with auto-
nomously, and not as a simple and mechanically compiled sum of the 
interests of individual partners (shareholders). 

Let us summarise: 
Firstly, the application of constitutional Standards in relation to legal 

persons, if it is to be a case, should always be referred directly to the legal 
person, and not indirectly - via the interests of the physical person. 

Secondly, in consequence, the autonomous rights and interests ropresented 
by legal persons, who are subject to constitutional protection, arc not 
a simple reflection of the interests of the individuals forming the legal 
person. 

2. General comments on the position of legal persons in the 
Polish legal system. The notion of the legal person — in the 

constitutional and the private law perspective 

The Polish legal system is based on the normative concept of legal 
persons, according to which the category of legal persons compriscs only 
those organizational entities, which have been denoted as constituting legal 
persons directly by the legal regulations. Otherwise than in some legal 
systems, to consider a certain organizational structure a legal person, it is 
insufficient to fulfil certain generally defined conditions (and so normative 
features common to all legal persons, thus necessary material-legal conditions 
of funetioning in legal relations), but conditions for a given organizational 
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•t t 0 be included in the given class of legal persons specified normatively, 
a

ü S t be met. This stipulation is confirmed by Art. 33 of the Civil Code 
fcC), which says that the State Treasury and organizational units are legal 
""ersons, which have been granted legal status by specific provisions of law. 
Regulations contained in the Code alone do not State, which categories of 
[egal persons exist, but only make reference to the respective specific 
regulations, which may be found, in particular, in the following acts: the 
Commercial Companies' Code, the Act on State owned enterprises, the Act 
0n associations, trade unions and the acts concerning the different professional 
corporate bodies (e.g. lawyers, medical doctors, legal counsellors, etc.), the 
Act on territorial self-government, the Act on the Church and religious 
associations, etc. 

The regulations of the Civil Code, do however, define the essential 
structural elements of a legal person, common to all legal persons, and so 
the principle of obtaining legal status at the instance of registration (Art. 37 
CC), the actions of a legal person being performed through its authorities 
(Art. 38); the establishment of guardianship over a legal person, unable to 
conduct own business for lack of competent organs for this purpose 
{Art. 42); the seat of the legal person, being the locality where its managing 
organ has its headquarters (Art. 41). 

Particular emphasis should be given to the private law protecting 
personal goods and chatteis of legal persons, to which provisions on the 
protection of personal immaterial goods of physical persons (Art. 43 CC) 
apply respectively. (For example: the protection the Company's goodwill). 
And yet, the concept of protecting personal goods, constituting intangible 
values connected with the existence of any subject, on the grounds of the 
Polish civil law finds regulatory support in the broadly conceived and 
generally formulated provision of Art. 23, the content of which is worth 
quoting here. Substantially this provision reflects within the framework of 
private law, the protection of the rights and liberties guaranteed directly 
in the Constitution itself (personal goods of an individual, in particular 
such as good health, freedom, honour, freedom of conscience, family name 
or pseudonym, image, secrecy of correspondence, inviolability of the home, 
scientific, artistic, inventive or rational creative Output, remain under the 
protection of civil law, regardless of the protection provided by any other 
regulations). 

With reference made to regulations of the Polish Civil Code, comprising 
the essence of the legal person's construction, a more general comment 
comes to mind. There appears to be a clear tendency to grant the legal 
person a universal status - and thus to provide it with such attributes and 
capacity to act in legal relations, which in principle allows to equalize, in 
the sphere of legal relations, the subjective position of the physical person 
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with that of the legal person (hence, not without justified reasons, o n e Ca 

discuss the dichotomised conceptual treatment of persons in private h 
This leads to important consequences: firstly, the application scope of Code 

regulations is determined by the universal concept of the "subject". bcin 
the basic term in private law, covering both physical persons and 
persons (Art. 1 CC states directly that: the present Code regulates the civil 
legal relations between physical persons and legal persons); secondly. it js 

not necessary - separately with regard to every private law norm - l o 

determine, what is the subjective scope of application of the given norm 
as it is the principle that the subject, being a physical person or a lega| 
person is the addressee of every private law norm. In consequencc, the 
subjective limitation of any sphere of relations will always require explicit 
normative regulation, and not otherwise. 

The above concise comments concerning the status of the legal person 
in private law, or in the given legal system in general are in my bellet 
very significant for the interpretations applied on the level of constitutio-
nal law. 

Firstly, without losing sight of the autonomy of the constitutional 
constructions and notions, the significance of regulations contained in the 
Constitution cannot be interpreted and assessed without taking into ac-
count their normative context, historical traditions and the semantics 
formed in the framework of particular legal language notions in the given 
legal regime. This also seems to concern the subjective scope of addresse-
es of the legal norm establishing and determining the contents of the 
different particular subjective rights. The interpretative presumption scems 
to favour the determining of common and consistent structural elements 
based on specific systemic solutions. Therefore, if for e.g. the ownership 
title is always related with a physical person or a legal person in ihc 
historical perspective of private law, there are no justified reasons to 
grant the constitutional guarantees of that law exclusively to physical 
persons. 

Secondly, the universal conceptual treatment of the subjective capacity of 
the legal person adopted in private law - is in itself a strong argument 
favouring attributing the status of a person to legal persons in the context 
of constitutional regulations, at least in relation to those constitutional 
Standards, which will find their application in the area delimited by private 
law for the activities of legal persons. Otherwise the legal system would 
suffer from an incomprehensible rift; the fiction of equal subjective capacity 
of physical and legal persons in private law would be essentially discordant, 
a contradiction impossible to reconcile, in the form of lacking such equality 
at the level of regulations of a hierarchically higher order. 
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f Subjective capacity on the basis of private law and on the 
basis of constitutional law 

The picture presented above becomes somewhat complicated for two 
reasons. 
. Firstly, already at the level of acts of parliament, besides the physical 

aßd legal persons, the category of quasi-subjects appears, which not being 
legal persons, have legal capacity, with which they are fitted by the 
respective legal norm. 

Secondly, at the level of constitutional regulations, a question may arise, 
jiamely the autonomous existence of certain organizational struetures, which 
n0t being subjects under private law, still enjoy the capacity to act as 
i representation of specified group interests, recognized by public law. 

As to the first issue, the category of partnerships should be emphasised. 
According to the new Polish Commercial Companies' Code these entities 
have legal capacity within certain limits (registered partnership, professional 
partnership, limited partnership, limited joint-stock partnership), not being 
legal persons at the same time (as this attribute is reserved to capital based 
commercial companies - limited liability companies, joint stock companies). 
Therefore a question arises, whether the legal capacity separated from the 
attribute of legal personaiity, determining the legal position of the subject 
in the area of private law, enabling its appearance in civil law relations as 
i subject of rights and obligations1 - has any significance in the constitutional 
order? 

This is a controversial issue. Differently than in the case of legal 
persons, we are dealing here with the clear tendency of the legislator to 
join the feature of the capacity to acquire rights and to ineur obligations 
with the sphere of precisely defmed interests. These mainly express proprietary 
interests of physical persons forming the given type of partnership, rather 
than autonomous interests of the partnership as such. Legal capacity (and 
the respective judicial capacity) must therefore be mainly considered as an 
Instrument for protecting partners, and not as a separate legal substance. 
Such form of activity in legal relations as presented by the quasi-subject 
without legal status, by its very nature is connected with a certain "legal 
disability", which causes that applying the principle of equal treatment in 
the sphere of specific fields of business Operation to quasi-subjects and 
other legal persons would be inconsistent. After all, this simplified form of 
establishing such partnerships, the simplicity of their internal Organization 

! Art. 8 CCC: "A partnership may acquire rights in its own narae, including the right 
of ownership of real estate and other rights in rem, ineur obligations, sue and be sued". 
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enforces per se certain iimitations (in comparison to capital based compani 
constituting a particular counter-balance to the ease of applying 3 
legal form. Is 

Approaching this issue with caution, it can be presumed that t0 the 

extent of protecting rights of partners by way of protecting the rights' f 
the partnership itself (e.g. only the partnership can legitimately act toward 
the satisfaction of claims to speeified economic rights), it is sensible t0 

assume that it will be possible to relate the constitutional guarantees 
concerning these rights to the partnership itself, being the formal carrier 
of these rights in legal relations. But then it is also necessary to consequentlv 
assume, that differently than in the case of legal persons, the quasi-subjective 
capacity does not provide constitutional protection of those rights, which 
are simultaneously placed on the side of the partners themselves and can 
be effectively protected by their own particular instruments of legal protection 

Yet another category may consist of legal entities recognised in public 
law and allowed to operate, the activity of which constitutes a form 
realizing constitutionally warranted liberties (freedom of associntion, trade 
union liberties, freedom of activities of political parties). An opinion may 
be expressed that regardless of the attribute of legal personality, thes'c 
entities enjoy direct constitutional protection, and in that sense they may 
be legitimately entitled to enjoy, on their own behalf, the respective legal 
instruments of protection (for example, a political party, which is noi 
registered in the appropriate register, may file a constitutional compiaini 
on the grounds of constitutional barriers blocking the registration of that 
party). Otherwise, as clearly seen, the constitutionally warranted liberty of 
political parties would be of a purely formal, unsubstantiated nature. 

With reference to the above discussion, the following conclusions may 
be formulated. 

Firstiy, the subjective scope of the constitutionally guaranteed rights and 
liberties comprises, apart from physical persons, also other kinds of diverse 
categories of subjects - legal persons, "quasi-subjects" equipped with legal 
capacity, and finaily specific legal entities - the very existence of which is 
a direct realization of the constitutional guarantees. 

Secondly, the reference scope of constitutional Standards with regard to 
these subject categories will depend on the kind of rights and interests subject 
to protection - it will therefore be most extensive in relation to legal persons, 
less extensive in relation to quasi-subjects equipped with legal capacity, and 
least extensive in relation to legal entities protected only within the scope of 
specific interests connected with their public activity. 

The considerations presented above will be directly referred to specific 
categories of legal persons, but formulated comments concerning the 
existence of a broader scope of subjects granted protection with regard to 
constitutional Standards, should be born in mind. 

4 Legal persons protection instruments with reference to the 
binding constitutional Standards 

ü i 
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The fact, that constitutional Standards may also be applied to still other 
ubjects - other than physical persons is worth considering. The issue is 

not to resolve a purely abstract problem, or to conduct empty intellectual 
soeculations, but to make sure that real legal instruments may be applied 
for the protection of the constitutionally guaranteed rights of those entities, 

J l ^ i c h are not physical persons. 
* ^ On the grounds of the Polish law, the proposition that constitutional 

Standards may apply to legal entities other than physical persons, may be 
0f direct significance for the interpretation and application of the law, and 
for its Controlling in terms of compliance with the Constitution. 

P> Firstiy, the legal regulations concerning legal persons should be applied 
in light of the constitutional perspective. This implies an absolute requirement 
to always seek such orientation of the interpretation, which allows considering 
the consistency of the meaning of the legal norm with the Constitution. In 
the case of existence of two or more acceptable meanings of a given 
provision on the grounds of the adopted rules of semantic, logical and 
functional interpretation, priority should always be given to the interpretation 
that is closest to the constitutional norm. 

Secondly, legal solutions that infringe the constitutionally guaranteed 
rights and freedoms of legal persons may be deleted from the legal order 
owing to their incompatibility with the Constitution. Such provisions may 
be eliminated from the legal system in effect of a constitutional court 
judgment, which will investigate the case under the procedure of a general 
motion filed by a strictly defined circle of subjects, in the form of a legal 

J question submitted by the court resolving the case, or in the form of an 
individual constitutional complaint. 

5. The Polish model of the constitutional complaint and the 
protection of constitutional rights of legal persons. The procedural 

model of protection 

The implementation, by the new Polish Constitution of April 2, 1997, 
of the institution of the constitutional complaint was of substantiai significance 
for the final shaping of means of legal protection of constitutional Standards. 
Indeed, there can be no doubt that constitutional guarantees become a true 
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element of the legal reality determining the status of the participant in 1 
relations, only if they can constitute independent basis of appeal by * 
of applied procedural measures. The right to court action, which i s ^ ? 
most typical manifestation of the instrument belonging to the category 
procedural protection of the subject concerned, does not generally constitute • 
an effective instrument in Continental legal systems, for removing a legaj ^ 
regulation contradictory to the Constitution from the legal order. The courts ^ 
are bound by the law in force and cannot independently decide on the • 
inconsistency of the regulation with norms of a higher order and thus 

refuse to apply it. Should only constitutional doubts arise, a respcctive ' 
question may be submitted to the Constitutional Tribunal (Art. 193 of the" 
Constitution). The provision of law being inconsistent with the Constitution 
may be only eliminated in effect of a special control procedure, which is 
ensured by the existence of constitutional judicature. And so, the right to 
submit a constitutional complaint is in a sense a special right to a court 
trial - to be applied to the law as such. 

A legal person may be independently legitimised to submit an individüäl 
constitutional complaint following the procedure according to Art. 79 of 
the Constitution in the case of violation of constitutionally guaranteed 
rights. In the Polish mödel of the constitutional complaint there is a procedure 
Controlling the constitutionaüty of the provision of law, and not the 
application of the act of law. The complaint is opened only after the; 
exhaustion of the so-cailed legal course, after the final ruling on the case 
is made in court (e.g. judgement on the last resort appeal, or the final 
ruling of the Supreme Court or the Supreme Administrative Court). 

The view ailowing legal persons to file a constitutional complaint may 
already be regarded as permanently established in the doctrine and case; 
law of the Constitutional Tribunal.2 According to that view, the notion of 
"everyone'9 applied in Art. 79 section 1 of the Constitution Covers with its: 
scope also other subjects than physical persons.3 

Three arguments quoted in Polish legal writings4 support this proposition. 
The first one is a direct consequence of the opinion, that legal persons 

may be subjects to constitutionally warranted rights. So, if the subject of 

1 See: J. T r z c i n s k i , Zakres podmiotowy i podstawa skargi konstytucyjnej, [in:] Skarga 
konstytucyjna [Subject scope and basis of constitutional compliant], [in:] [Constitutional 
compliant] (collective work ed. by J. T r z c i i i s k i ) , Warszawa 2000, p. 48 and the following. 

3 See also: L. G a r 1 i c k i, Trybunal Konstytucyjny w projekcie Komisji Konstytucyjnej 
Zgromadzenia Narodowego [Constitutional Tribunal as a project of the Constitutional Commission 
of the National Assemblyj, P & P 1996, No. 2, p. 13; Z. C z e s z e j k o - S o c h a c k i , Skarga 
Konstytucyjna w prawie polskim [Constitutional Complaint in Polish law], "Przeglgd Sadowy" 
1998, No. 1, p. 40. 

4 This argumentation is summarised and discussed above all in the work by J. Trzcinski, 
quoted above. 
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ibe c o n s t i t u t i o n a l compliant is connected with the protection of such rights 
0d addresses the need to eliminate provisions of the law that are cont-
jgdicting the contents of constitutional guarantees, such an objective should 

,ogically and functionally not be solely limited to those rights, to which 

• Lysical persons are entitled. 
The second argument refers to the systematic order of constitutional 

f regulations and the need for uniform Interpretation of particular notions 
| ^ the act (the notion of "everyone" appears in many constitutional norms 

c0fltaining guarantees for the means of protecting rights and liberties,5 

• flhich will be applied in relation to legal persons; so that there are no 
grounds for narrowing the scope of that notion on the grounds of Art. 79, 
H'hieh determines the prerequisites for a constitutional complaint). 

The third argument pertinently points out, that the constitutional 
complaint flts in with the broadly conceived right to court judgement - that 
is ä particular, qualified (according to the object and procedure) entitlement 
to court trial, which in this narrower precise sense is guaranteed by Art. 

? 45 of the Constitution. On the basis of the second provision there is no 
doubl that the notion of "everyone" Covers a broader ränge of subjects, 

tt®0t only comprising physical persons. There is no reason to define the 
subjective scope of the constitutional complaint in any different way. 

• The judicial decisions of the Constitutional Tribunal rightly stress that 
the instrument of protecting rights and liberties being the constitutional 

kcomplaint is available to a legal person, when the correspondence occurs 
'•between the nature of the subject concerned and the kind of law to which 

that subject refers, and so when the infringed constitutional right belongs 
;• to the category of rights, subject of which is the complaining legal person.6 

At this point it is necessary to stress that the legitimacy of filing 
a constitutional complaint by a legal person is essentially equivalent to 
recognising that there are categories of subjective constitutional rights 
attributed to legal persons. It should be noted, however, that apart from 
the constitutional complaint it is possible for particular legal persons (and 

s See e.g.: Art. 77, section 1: "Each person has the right to compensalion for damages, 
caused to him in contravention of the law by the action of an organ of public authority"; 
Art. 78: "Either party has the right to appeal against the rulings and decisions issued in the 

first instance." 
6 See: Ruling of the Constitutional Tribunal dated 8 June 1999, SK 12/98, OTK ZU 

1999, No. 5, item 96. This position is also upheld by the doctrine, see: B. B a n a s z a k , 
J.Boc, M. J a b l o n s k i , Konstytucje Rzeczypospolitej oraz Komentarz do Konstytucji RP 
i 1997 roku [Constituüons of the Republic of Poland and Commentary to the Constitution], 
J. B o c (Ed.), p. 143; see also the decision of the Constitutional Tribunal dated 6 April 1998. 
Ts 9/98, in which it is stated that the right to file a constitutional complaint is allowed to 
legal persons to the extent, to which they can be the subject of the law specified in the 
Constitution, 
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also other institutions and organizations remuneratively listed in Art 191 
of the Constitution)7 to file a petition to review the constitutional complianc 

of a law, which is not attached to the protection of proprietary subjecti 6 

rights of that category of legal persons, but to the protection of the general 
public interest and the interest of a group, i.e. of larger groups of persons 
which are represented by that type of subjects in various fields of public' 
economic, self-government, social activity. I shall not elaborate on this issue 
any further, as the question raised in the title of this paper is connected 
with the issue of protection of own subjective rights of legal persons, and 
not with the issue of representing collective interests or general interests by 
different kinds of organizations and institutions. 

6. The constitutional complaint by legal persons in the practice 
of jurisprudence by the Constitutional Tribunal 

Here the practice concerned with the functioning of the institution of 
the constitutional complaint is very interesting. Since the initial years of 
functioning of the constitutional complaint, the Tribunal allowed for 
complaints to be filed by legal persons. Cases filed by legal persons wcrc 
highly differentiated both in subjective and objective terms. In most of these 
cases no final substantive ruling was reached, as they contained formal 
faults. It is significant, however, that the refusal to take action with rcspoct 
to such constitutional complaints occurred for reasons other than the lack 
of valid legitimacy for filing the complaint or the lack of abilily for the 
given legal entity to refer to a specific subjective right. It is therefore worth 
indicating, if only as a matter of exemplification, what constitutional rights 
have been quoted by legal subjects in order to initiate the procccdings at 
the Constitutional Tribunal. They concerned, among other things, violations 
of the principles of the democratic State legal order and social justice 
(complaint by a limited liability Company - Ts 9/98,8 joint stock Company 
- Ts 128/99), equal treatment principles (complaint by a limited liability 
Company - Ts 16/99; Farmers' Trade Union - Ts 13/99; limited liability 
Company - Ts 197/00), the right to fair trial in court (complaint by 

7 Art. 191 mentions the National Judiciary Council, organs constituting territorial 
autonomy units, all-Polish trade union organisations, all-Polish empioyer and trade authorities, 
churches and religious unions. Here reference is made to the legjtimacy to staxt the procedure 
in the Constitutional Tribunal in the scope of so called Controlling abstract law constitutionalisra 
in comparison to regulations connected with the activity scope of the given entity. 

K Numbers designate cases being subject to procedure. 
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1 -I 
! limited liability Company - Ts9/98, limited liability Company - Ts 16/99; 

R h o u s i n g cooperative - Ts 166/98; the editorial board of the press Bulletin 
S § f the Students of the Technical University - Ts 7/99), principles of liberty 
Jlpf business activities (complaint by a cooperative of the disabled - Ts 
I37/98: joint stock Company - Ts 53/01, limited liability Company - Ts 
f$5/00; cooperative - Ts 136/00; complaint by a limited liability Company 
lilevision broadcasting Station - SKI 6/98; brokerage house - SK 16/99), 
? principles of proportionality in relation to limitations of constitutionally 
Iguaranteed rights and liberties (complaint by a limited liability Company 
| 4 Ts 38/00, limited liability Company - Ts 85/00) the freedom to gather 
I and distribute information - Art. 54 and to obtain information concerning 
I activities of organs of public authorities - Art. 61 (editorial board of the 

Students' Bulletin - Ts 169/99), the right to compensation for losses 
incurred due to unlawful actions of public authorities (complaint by 
a limited liability Company - Ts 102/98, housing cooperative - Ts 166/98; 
foundation - Ts 47/01), protection of property (complaint by a joint stock 
Company Ts 128/99; national investment fund - Ts 19/00), the right to 
demand from the State that tax Obligation should be determined exclusively 
by way of acts of parliament - Art. 217 (complaint by a joint stock 
Company - Ts 7/01; limited liability Company - SK 18/98). 

::• A characteristic feature, significant in light of conducted deliberations 
• concerns the possibility of a constitutional complaint being raised by a legal 
; person performing defined tasks in the public sphere, and strictly speaking 

in the broadly conceived public governance. Can this kind of subject be 
recognized as a carrier of own interest, different from the general public 
interest - which would justify the capacity to construct its own subjective 
constitutional right? In the jurisprudence of the Polish constitutional court 

; a restrictive position has been developed concerning this issue clearly 
limiting the possibility of opposing the State - on the part of own interests 

; of a unit performing functions. In the area of "public services", even if 
that particular entity might possess legal status and the related economic 
autonomy with its separate assets. Characteristic for this trend in the law 

. case decisions is the ruling of 6 February 2001 (Ts 148/00), in which the 
Tribunal refused to consider the constitutional complaint filed by an 
Independent Public Health Service Centre, stressing that one cannot disregard 
the function fulfilled by the constitutional complaint in the system of means 
of protecting rights and liberties. This stems from the fact that "the setter 
of the system", when introducing the catalogue of rights and liberties and 
means of their protection in the Constitution, assumed that the basic 
function of such rights is the protective function. And thus it 
follows, that the constitutional rights is the individual against the 
excessive interference of the organs of public authorities, and oblige such 
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organs to undertake actions warranting their implementation. And so •' 
follows, that the subjects that realize the functions of public autho 
cannot file constitutional complaints, as they are them sei ves not 
addressees of the rights stemming from the different particular constitutione 
rights, but the addressees of the duties and obligations connected with the 
realization of the rights of other subjects. It should also be stressed that 
the expansion of the subjective scope of the constitutional rights to include 
the above indicated persons would have led to the confusion of the subjects 
that interfere with these rights, with those bearing such rights".9 

At the same time it should be noted that the aspect of active legitimacy 0f 
having the capacity to file a constitutional complaint does not cover the same 
scope as the ränge of subjects disposing of legal status. On the one sidc it is 

narrower, taking into account the exclusion of the persons excrcising the 
functions of public authority, even if they possessed legal status, on the other 
hand it is broader - as it comprises subjects not having legal status. but 
organisationally separate and being the addressees of particular rights and 
obligations in the administrative domain, representing a specific type of 
interests, linked with constitutional rights (e.g. the editorial board of a periodi-
cal magazine, which indicates lack of court procedure necessary to revokc an 
administrative decision concerning that periodical, as in case Ts 7/99). This 
provides evidence of the autonomous notion of subjective capacity on constitutio-
nal grounds, which does not fully correspond with tfae notional structures applied 
in other domains of the law. 

At the same time it should be noted that among the subjects that are not 
physical persons and yet request the protection of their constitutional rights, 
business entities predominate, most frequently consisting of commercial law 
companies, what should be understandable. Thus problems of the rights related 
with the protection of economic interests of such subjects are clearly dominant. 

7. Selected problems concerning the application of some 
constitutional Standards to legal persons 

Some issues on constitutional jurisprudence related with the protection 
of the rights of legal persons will be further presented. Owing to the clear 
domination of the problems concerning the principle of equality, protection 

9 However, it is difficult to regard the issue of legitimaey of legal persons exercising public 
functions as definitely resolved, e.g. in one of the rulings concerning the constitutional 
complaint by a Municipal Office the Tribunal did not question the legitimate capacity of the 
plaintiff but denied to proeeed with the case for other formal reasons, Ts. 47/00. 
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oi property ownership, the principle of economic liberty, comments below 
j ^ be limited to those constitutional guarantees. In the further part (item 

a) of this paper I shall be referring to those rights and liberties, which 
may potentially be considered as basis for the control of the constitutional 

I nature of the provisions of the law. 

| & ! , The principle of equality (Art. 32 of the Constitution) is in the category 
of constitutional regulations, most widely applied 

The judicial decisions of the Polish constitutional court have frequently 
favoured the application of the law to equal treatment with regard to legal 
persons. It is worth noting here, that this matter has undergone a certain 
evolution. Only the implementation of the new Constitution of April 2, 
1997, comprising a universal and most broadly conceived formula for the 
definition of the principle of equality, has definitely decided in favour of 
referring it to legal persons.10 Decisive significance rests undoubtedly with 
Lhe wording of Art. 32 of the Constitution, comprising the most ample 
definition of the beneficiary of the right to equal treatment ("All"), and 
at the same time the most ample definition of the scope of the prohibition 
of discrimination (no one).11 Therefore, there is no doubt that the legal 

j persons are within the ränge of the impact of the principle of equality (see, 
: e.g., the characteristic ruling of the Constitutional Tribunal of 24.11.1999 

JpSK 4/98, OTK ZU 1999, No. 2, item 24). 
f In accordance with the established line of judicial decisions of the 
"[Constitutional Tribunal, equality does not imply lack of any differen-
| tiation of the legal Situation, if only it finds sufficient constitutional 
j • justification. And so firstly, in accordance with the established line of 
i judicial decisions of the Constitutional Tribunal, the principle of equal 
| treatment applies to subjects belonging to the same group of subjects 
| distinguished according to a legally relevant feature significant in light of 
j the content and purpose of the given regulation. Secondly, reference to 
| the given feature providing the relevant criterion of the differentiation 
1. should find its justification in the principle of just treatment (Art. 2 of the 
[ Constitution). 

1 — 
10 The previous wording of the constitutional provisions clearly delineated the subjective 

l ränge of the principle of equality limiting it to the "Citizens." (Art. 67, section 2 of previously 
prevailing constitutional provisions). 

i n It is worth quoting here Art. 32 of the Constitution: "section 1: Everyone is equal 
before the law. Everyone has the right to equal treatment by the public authorities, section 2: 
Nobody should be discriminated in political, social or economic life, for any reason whatsoever." 
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With reference to the above, a question concerning the Differentiation 
the legai status of legal persons in the private and the public sectof 
operating in some regulatory areas, frequently arises in the jurisprudence 
practice. These questions have been present in the context of the progress-' 
profound changes of property ownership relations occurring in Poland 
especially in connection with the enfranchisement of legal persons, in anaein' 
land allocated to the State property sector. The question was raised, je 

whether the general principle based on regulations adopted by acts of 
parliament (compare, in particular, Art. 88 a section 2 of the Act of Apri] 
29, 1985 on land management and property expropriation, Official Journal 
- Dz.U. of 1991, No. 30, item 127 with subsequent amendments), aniicipat-'mr 
that any iegal person can address the State Treasury or local municipality 
to establish perpetual usufruct (an entitlement very close to the ownership 
title) on state or local Community (gmina) land, provided conditions 
determined by the law are observed (particularly the time-scopc of land 
use) - remains in accordance with the principle of social justicc. Should 
a commercial law Company, for example, or the sole owner Company 
(allowed under the Polish law) be considered in an identical manner, as 
legal persons expressing group or common interests of the socictv when 
certain preferences of ownership transformations are concerned. This issue 
is of course of a more general nature, as it concerns the basic issue of the 
analysed problem area, whether the nature of the legal, economic, social 
interests represented by the legal person, is significant for defining the scope 
of constitutional Standards. To what extent can the protection of interests 
of physical persons related with the activities of a given legai person 
determine the intensity of constitutional protection, considering at the same 
time - as noted above - that the interests of physical persons cannot be 
automatically equalized with the interests of the legal person bringing 
physical persons together in order to accomplish a determined objeclive? 

In the above indicated case the respective ruling was adopted (of 
January 9, 1996 r. K. 18/95, OTK ZU 1996, No. 1, item 1), in which the 
Constitutional Tribunal, considering different interests between legal persons 
representing the broader group interests (in particular the housing co-
operatives), and the purely private interest decided that the above differen-
tiation must be taken into account in the sphere of solutions creating some 
Privileges of the legal persons at the expense of public assets (as in this 
particular case). Of course, this cannot be generalised: in fact this issue 
concerned the equality with respect to a particular privilege, which consisted 
of the attribution of the preferential claim with regard to the establishment 
of strong material entitlement to state property (or municipal property) 
- and therefore at the intersection between the public sector and the private 
one. It is worth noting, however, that in the context of assessment performed 
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£0nl the point of view of equal treatment of persons - it is justified to refer 
^ the purpose and the substance of the activities of legal persons, including 

|jso the sphere of interests represented by them. Let us quote the characteristic 
jgpulation contained in the justification of the ruling from year 1996: "the 
gtegory of 'other legal persons' is very differentiated in terms of the 
Jänner of establishment and organizational form, the purposes, the scope 

; activities, the relations between the private interest and the public 
jßterest, etc. Within the bounds of this category one could find legal 
persons to some extent similar to legal persons based on the law on 

.. kooperatives - the 'enfranchisement' of which on the same principles would 
perhaps be justified and would be contained within the legislator's liberty 
•renacting the law [...] yet justice requires the equal treatment of equivalent 
subjects, i.e. ones that are essentially similar in terms of a certain relevant 
characteristic feature, but on the other hand it does not allow equal 
treatment of subjects that are unequal, in particular when their equal 
treatment would lead to unjustified obtaining of Privileges by some of them, 
at the expense of the interests that merit protection, and in this case - the 
economic interests of the municipalities [gmina]." 

7.2. Protection of property 

The above comments lead to the question, whether from the point of 
view of certain constitutional guarantees the position of the legal person 
is by its very nature dependent on the property sector to which such 
a person belongs. This is a derivative of a more general problem, i.e. 
whether with respect to subjects representing public property it is possible 
to speak of their protection and constitutional guarantees, if certain 
manifestations of the activity of the State itself are concerned here. In my 
opinion this issue is dependent on further assessment criteria. 

In the case of legal persons, which are, as it were, permanently attached 
to the public (state) sector by their legal form and the statutorily defined 
funetion, one ought to advocate the proposition that in principle within its 
dominium the state enjoys far reaching liberty, and the interests of such 
persons cannot by their nature be opposed to the state, which governs the 
activities of suph subjects (e.g. the state may enact shifts between the 
components of the property that belongs to it - through the appropriate 
legal regulations, without being exposed to the accusations of infringing 
constitutionally guaranteed property rights). The Situation is different, 
however, in the case of legal persons, which belong to the public sector in 
terms of ownership, but at the same time are "clothed" in such legal form, 
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that the features of these entities bear private characteristics and ma 

any time lose their State "equipment" in the form of e.g. state ow ^ 
capital. This concerns for example the commercialised State e n t e r n ^ 
which have benefited from legally guaranteed autonomy. The Constitutio^i 
Tribunal has dealt with these problems in the ruling of November 22 IQck 
K. 19/95 (OTK ZU 1995, part II, item 35). • 

The protection of property and of equal protection of economic rieht 
(Art. 64 section 1 and section 2) has relatively frequently constituted V 
subject of the Constitutional Tribunal's judgements concerning cases 0f 
legal persons. These problems have appeared in various forms, usually il 
connection with other constitutional principles, e.g. the principle of the 
democratic State ruled by the law (Art. 2 of the Constitution), economic 
liberty, the imperative to determine tax obligations exclusively by way 0f 
acts of parliament, ete}2 In the context of the past rulings one may speak 
of specific features of the approach to the constitutional guarantees concerning 
property with regard to the subject consisting of a legal person - only in 
relation to certain categories of legal persons, above all subjects economically 
managing broadly conceived public property (state owned, municipal). or 
also the property of the respective organizations themselves - legal persons 
geared to the satisfaction of specific group needs, and not to achic vi ng 
profits by purely commercial business activity (e.g. in the case of housing 
cooperatives). In the private property sector the differences in the intensity 
of capturing ownership guarantees - in comparison with physical persons 
are not of a significant nature. 

It is characteristic that in relation to municipal property - represented 
by a statutorily determined number of legal persons constituting territorial 
self-government units, the Constitutional Tribunal has adopted the position 
that the funetion and purpose of such property must be taken into account 
when any limitations of property title for the benefit of other persons or 
organizations are assessed. The interference with the sphere of such property, 
even if it is dictated by significant arguments linked with the transformation 
of the ownership system in Poland, must take into account the fact that 
the municipalities perform their tasks linked with the interests of the entire 
local Community, and the municipal property provides the basis for the 
independence of local self-government (see the ruling of the Constitutional 
Tribunal concerning the protection of ownership at the local community 
level of the municipality e.g. of 20 February 2002, K.39/00). The processes 
of privatisation and restitution of private property in Poland (similarly as 

12 Compare e.g. the ruling dated 24 X 2000, SK 7/00 concerning the protection of the 
expectation of the ownership title, which was not granted to the complaining cooperative as 
the result of failure to act on the part of an organ of state administration. (OTK ZU 2000, 
No. 7, item 256). 
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fc other post-communist countries) must by their very nature lead to 
SiRllision of interests between legal persons representing the State owned and 
ff fljuijicipa 1 property sector. Constitutional jurisprudence consistently represents 
% 4he position that the ownership rights of these legal persons (this concerns 
J Sta particular the so called municipal legal persons) are subject to constitutional 
J j fcotection, although it cannot imply any final petrifaction of ownership 

relations, which are still undergoing rather essential changes. The creation 
0f the basis for market economy, based on private property is after all 

S " clearly situated among the most important principles of the political system 
l i l a the Constitution of the Republic of Poland. Resolution of this problem 

thefefore, requires the balancing of Instructions stemming from the previously 
jfidicated norm of Art. 20 of the Constitution13 and of Art. 165 of the 
Constitution, guaranteeing the respect of ownership by the units of territorial 
s e l f - g o v e r n m e n t . 1 4 It is also stressed, i.e. in constitutional jurisprudence, that 

llthe intensity of the guarantees of communal ownership grows and turns 
into the borderline date, being year 1989 - determining the beginning of 
changes of the legal system in the Republic of Poland (see the ruling of 
TIC of 20 February 2002, K.39/00). 

i; In case of cooperatives - a large group of legal persons, which tili 
recently (and certainly before 1989) predominated in the housing sector 
- a collision, based on the new constitutional regulations has appeared, 
where the individual interests of the members of cooperatives seeking to 
transform their titles to their residential premises (hitherto existing as so 

... called limited property rights) into regulär ownership is in Opposition to 
| : property rights of the cooperative itself. This problem is of a more general 
|; nature, as it boils down to the extent to which the collective interest of 
| :the group represented by the corporate type of the legal person becomes 
i autonomous in relation to the individual interests of individual members. 
| • Is it possible to sensibly oppose the two categories of interests? The 
f.! constitutional jurisprudence in this field seems to leave no doubts, the 
f interests of the group cannot be regarded as identical with the interests of 

individual members of the cooperative, and in consequence the rights 
| represented by the cooperative are also protected with respect to members 

of the cooperative. Legal regulation depriving the cooperatives of ownership 
of their property (provisions allowing the acquisition of cooperative premises 
for a symboüc price, not linked in any way with the market value of the 
housing premises), came to be regarded as leading to the expropriation of 

13 Wording of Art. 20 of the Constitution: "Social market economy based on economicaJ 
| freedom, ownership right and solidarity, dialogue and co-operation of social partners constitutes 

the principles of the economical system of the Republic of Poland." 
14 Wording of Art. 165, section 1 of the Constitution: "Territorial autonomy entities have 

a legal status. They are entitled to ownership right and other wealth rights." 
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the cooperative with infringement of Art. 21 of the Constitution15 as w 1 
as of Art. 64 section 3 (prohibition to infringe upon the essence f 
ownership). The reaiization of the otherwise essential purposc of th 
regulations, which is to propagate ownership, cannot be conducted ^ 
contradiction with the principles determining the constitutional protectia"* 
of the ownership of legal persons.16 °n 

7.3. The principle of liberty of business activity 

In several judicial decisions concerning the principle of liberty 0f 
business activity the Tribunal has raised the issues concerning the scope 
and the understanding of that guarantee. Economic liberty is a value 
strongly protected by the Constitution, what is confirmed by the placing 
of relevant provisions among the most important principles of ihe political 
system, concerning the social market economy (Art. 20)i7 and the scope of 
acceptable limitations of the freedom of economic activity (Art. 22).li! At 
the same time, economic liberty constitutes a principle, which by its very 
nature is focused on the protection of legal persons, especially commercial 
companies most strongly bound by economic turnover. The consti tut ional 
jurisprudence univocally assumes this posxtion, and this is confirmcd in 
a number of rulings (see e.g. decision of the Constitutional Tribunal of 30 
January 2001, K. 17/00, OTK ZU 2001, No. 1, item 4). With regard to the 
discussed problems it is interesting whether the understanding of economic 
liberty in relation to legal persons may involve the appearance of any 
particular elements (in comparison to physical persons). The first issue is, 
whether the freedom to conduct business implies only the necessity in the 
legal system to have rules determining the "field, area of liberty" (and 
therefore concerning the object of the business activity as such», or also 
freedom concerning organizational-legal forms of the undertaken activitics; 
secondly, in what way is the constitutional principle of economic freedom 
applied with regard to legal persons in different legal diseiplines? 

Each of these issues would require a separate profound analysis, but in 
this paper only certain problems may be emphasised. 

15 Wording of Art. 21, section 2 of the Constitution is as follows: "Expropriation is 
aliowed only when is performed for public purposes and with just damages." 

15 See ruling of TK of 29 May 2001, K.5/01 (OTK ZU 2001, No. 4, item 87). 
17 Art. 20: "Social market economy based on economical freedom, ownership right and 

solid arity, diajogue and co-operation of social partners constitutes the principles of the 
economical system of the Republic of Poland." 

18 Art. 22: "Limitation of the freedom of economic activity is permissible only by way 
of an act of parliament and only for important reasons of public interest." 
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! p \ With regard to the first issue it should be noted that in principle the 
| tc0flStitutionally conceived economic freedom cannot be interpreted as limiting 
I legislator in determining legal and organizational forms, in which legal 
j R e r s o n s may operate. It is up to the sovereign decision of the legislator to 
Igf^flne forms of Operations for the legal persons. It is up to the sovereign 
J S ^ e c i s i o n Gf the legislator to determine what are the types of legal persons, 
ft-:which enjoy the attributes of legal capacity, what are the necessary prerequisi-
I f tes to obtain legal status. Theoretically at least, it can be assumed, that the far 

reaching rigorism of legislation related with the creation of the legal person 
v and combined with the exclusive Operation in a given business area of that 
• category of legal persons, could be regarded as infringement of economic 
• jjberty. The limits in this case are not clearly defined. There are no doubts that 

lUncreasingly numerous and increasingly rigorous demands of the modern 
I (economy related with the allowance of partieipation in the respective turnover 

of entities which are not legal persons (concerning after all not just the 
I organisational-legal and structural forms alone of the physical persons, but also 
I :; of many further formal prerequisites for the partieipation of the legal person in 
.- the legal economic relations, e.g. financial reporting, supervision exerted by the 

• court of registration, public announcements in the special economic Official 
i Journal, the reasons for erasing the legal person from the business register, the 

filing of insolvency or finally the obtaining of qualifications to become 
j a publicly listed Company)19 - may already provide the grounds for assessing 
i whether the principle of economic liberty has not been subjected, with respect 
to a given category of legal persons, to far reaching restrictions, which extend 

• beyond the limits of the justified public interest, what is mentioned in Art. 23 
- of the Constitution.20 

ti. As to the second issue, it is worth noting that the principles of 
; economic freedom in the Polish legal system are increasingly strongly 

subordinated not only to the constitutional guarantees, but also to the 
•ft norms to which Poland is committed on account of international agreements 

(ratified upon prior consent granted by Statute) - they occupy in the legal 
system a hierarchically much higher position than so called ordinary 

, legislations, and are applied as a priority (see in particular Art. 91 section 2 
19 With reference to these issues compare the numerous regulations contained, i.e., in the 

Commercial Companies Code, in the Act on the business register, the law on public trading 
m securities (especially when requirements which must be met in relation to so called 
commercial companies, are concerned), the act on the law of business activities, etc. 

20 See E. B i e n i e k - K o r o n k i e w i c z , Dzialalnosc gospodareza i przedsi^biorcza na 
gründe nowej ustawy o dzialalnosci gospodarezej [Economic and Company Activity on the 
Basis of the New Act about Economic Activity], PPH 2000, No. 4, p. 16 and others; 
R . K a s z u b s k i , A. K o n i e w i c z , Zasada dzialalnosci gospodarezej w swietle Konstytucji 
Rzeczypospolitej Polskiej [Principles of Economic Activity in light of the Constitution of the 
Republic of Poland, Glösa 2000, No. 7, p. 5-9. 
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of the Constitution). This mainly concerns the so-called Europe Agreetn 
on the association of Poland with the European Union.21 Most of t ? 
regulations related with business turnover and the economic liberty are J ^ 
the perspective of the close integration of Poland with the Union - ^ 
ordinated to the principles of law common to all, and the process 0f 
harmonizing Polish law with the European law has already been completed 
in many areas, this mainly refers to law on commercial companies, tradin 
companies, the right to compete in the capital market, competition law 
the capitalist market, the banking sector).22 

The constitutional principle of economic liberty clearly implies not only the 
creating of legal conditions for the free development of business activities and 
the prohibition of interference with the sphere of these relations beyond the 
need arising from the overwhelming public interest, but also the prohibition of 
limiting the ränge of subjects, which may conduct any given type of activity 
On the grounds of civil and commercial law, the implementation of these 
constitutional principles may be found in many normative areas. Key signifi-
cance rests undoubtedly with the principle of freedom of contracts, covering 
both the free choice of the counter-party, as well as above all, the shaping of 
the content of the contract (Art. 353/1/CC). It should also be noted at this 
point, that this principle is not subject to any diminution in relations between 
legal persons (both in terms of subjective configurations and of their conrents). 
Basic significance in this domain rests also with the regulations contained in 
the act on preventing unfair competition in the antimonopoly law, which 
prohibits dishonest economic practices and counteracts taking advantage of the 
dominant position by any specific subject or determined subjects. It should hc 
stressed that the constitutional regulations may exert a significant impact hcre 
and limit in consequence the arbitrariness of the legislator. Contractual liberty 
is limited e.g., by legislative prohibitions (so called ins cogens provisions), but 
the scope of such prohibitions should be subjected to independcnt and 
autonomous constitutional control in following the principle expressed in Art. 
20 of the Constitution. The same applies to the rules determining the dominant 
position in the economy and the sanctions against the abuse of the monopoiis-
tic position. An interesing problem remains here as to what extent certain 
regulations concerning the exclusivity of given Operations in some economic 
areas by certain categories of legal persons defined by the law, can be 
reconciled with the principle of economic freedom. This concerns the capital 
market, for example (e.g. the necessary intermediation in stock market 
transactions by stock brokers' houses; or the exclusivity of transacting certain 

21 See: Dz.U. of 1994, No. 11, item 38 with later amendments. 
22 See: Prawo wspölnot europejskich a prawo polskie. Prawo gospodarcze [European 

Community Law and Polish Law. Commercial Law], M. S a f j a n (Ed.), Oficyna Naukowa, 
Warszawa 2002. 
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i oerations on the market by specialised financial institutions, banks, mutual 
£ s t funds, publicly listed companies, etc.). In most general terms one can 
ä t e that the scope of that type of subjective restrictions should always be 
very w e l 1 justified by the category of the public interest - according to the 
Inivocally sounding constitutional norm of Art. 22 of the Constitution. 
There are no doubts, however, that the implementation of the postulate of 

| jegai security requiring the conducting of certain types of Operations by 
I ^ecialist legal persons (e.g. banks or brokerage houses) provides a good 
I : exemplification of the subjective restrictions justified by the public interest 
! (which indeed fully correspond with the Standards adopted on the grounds 

0f European law). The principle of economic liberty must also be subject 
| | t 0 confrontation with other constitutional values, justifying the interference 

! and imposing limitations of economic activity. A good example is provided 
by the consumer protection law, which for professional entities being legal 
persons, imposes significant limitations in order to protect the weaker party 
(compare here Art. 385 and what follows of the CC, the act on consumer 
protection, etc.). The solutions adopted in this area indicate the constitutional 
imperative to protect the consumer (Art. 76 of the Constitution), as well 
as very elaborated regulations of the Community law. 

There are also no doubts that the regulations in the field of tax law and 
public contributions may affect the scope of economic freedom realized in the 
legal system.23 The constitutional case law assessed this issue, among others, 
with reference to the constitutional complaint filed by the Polish Employer 
Confederation, demanding the recognition of the Obl iga t ion to incur additional 
eosts of benefits by the employer on behalf of the employees (in the form of 
payment of insurance premiums) resulting from the change of the social care 

a system, as being unconstitutional. The ruling of the Constitutional Tribunal on 
I this issue K.17/00 (OTK of 39 January 2001, K. 17/00, OTK ZU 2001, No. 1, 
t : item 4) mdicates clearly the necessity to balance the interests of economic 
1; entities and the workers in compliance with the demands of social solidarity 
f. and the model of the social market economics (Art. 20 of the Constitution). 

8. Other subjective constitutional rights of legal persons 

The subject matter of the protection of constitutionally warranted rights 
and liberties, taken up in the present paper in a very selective manner, in 
reiation to legal persons, may probably be exemplified by numerous 

23 A characteristic ruling concerned the issue of applying tax exemptions with respect to 
companies with foreign capital in the case SK 12/98 (OTK of 8 June 1999, OTK ZU 1999, 
No. 5, item 96). 
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examples concerning the application of these Standards, e.g. with res 
to political parties, churches and denominational associations, trade unions 
etc.24 In the context of the subjectively broadly conceived scope of Cons ' 
titutional guarantees there is no reason to doubt the application to lega.1 
persons of the guaranteed right of access to courts and fair irial, the right 
to proper compensation resulting from illegal activities of the public 
authorities, access to information or the freedom of expression. 

In conclusion of these deliberations it is still worth focusing on the 
issue as to what extent the clearly visible tendency to expand the scope of 
constitutional protection of legal persons might lead to the coverage by 
such protection of other constitutional rights traditionally attached to 
physical persons, This question concerns i.e. the scope of application of 
Art. 47 of the Constitution, which guarantees to everyone the right to legal 
protection of privacy, family life, honour and good name, as well as to 
decide about his own personal life. The structure of this subjective right 
in terms of its contents, as well as the history of its developmcnt within 
the legal system, seem to indicate rather convincingly that the rights and 
interests of physical persons are exclusively contained in the orbit of 
constitutional guarantees. The indicated provision constitutes a clear pro-
clamation of the autonomy of the individual and of the freedom from 
interference in his personal life by the public authorities. On the other 
hand, however, when assessing the extent of applying Art. 47 of the 
Constitution, one cannot disregard the tendencies existing in other domains 
of law - at the level of ordinary legislation, which after all scems to 
increasingly strongly protect the sphere of interests of legal persons connected 
with moral rights. This is expressed by many regulations referring to the 
protection of broadly conceived industrial property (protection of the firm, 
of the Company name, of rights arising from the registration of trade 
marks, know-how, patents and inventions, etc.). The general idea of norm 
of Art. 43 CC, foreseeing for the protection of moral rights of legal persons 
by respective provisions covering the protection of personal goods of 
physical persons cannot be omitted. 

It seems that at least some elements contained in Art. 47 referring to 
the mode of conception and protection of intangible interests of legal 
persons established permanently in our legal culture, e.g. those related with 
the good name or goodwill, the trading secrets or the particular information 

24 See e.g. the rulings of the Constitutional Tribunal of 8 March 2000, Pp 1/99 regarding 
compliance with the Constitution of activity principles of political parties (OTK ZU 2000, 
No. 2, item 58); of 5 May 1998, K.35/97, regarding religious marriages and the right to 
include marks for religion classes on school certificates (OTK ZU 1998, No. 3, item 32); of 
24 October 2000, K. 12/00, case submitted by the All-Polish Trade Union of Physicians, 
referring to medical emergency services (OTK ZU 2000, No. 7, item 255). 
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ated autonomy of the legal person (values undoubtedly remaining under 
^ protection of the law), could indeed justify the coverage of legal persons 
jy the above indicated constitutional guarantee within the scope adapted 
| the specific characteristics determined by the essence of the legal person. 

iis problem, however, has not yet been the object of constitutional 
udicial decision and it certainly requires further refined analysis and 
jjscussion in terms of the applicable doctrine. 

9. Conclusions 

The presented analysis seems to univocally confirm the general proposition 
Ühat legal persons belong to the ränge of entities remaining within the scope 
; 0f constitutional guarantees. When assessing the scope and intensity of 

these guarantees it will be always required, however, to consider the specific 
form of interests represented by these entities. It should be noted, that the 

j constitutional protection of legal persons leads to the more profbund 
protection of the rights of physical persons - but is manifested in different 

areas and legal forms. 

«St 



^ C T I O N IV. D. 3. 

Zbigniew Kmieciak 
Professor of the University of Lodz 

Encroachment of Criminal Law in Polish 
Administrative Law 
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j ; The distinctive feature of the systems of Continental law is the acceptance 
: of explicit separateness of civil, penal and administrative law. Each of these 

branches has its own method and subject of regulation. However, the last 
one has not been codified yet mainly due to its extension, multilayers and 
variability of regulation. The remark does not apply to the administrative 
proceedings, which have been subjected to codification in many countries, 
and in Poland as well. 

It is generally indicated that the administrative law is a young branch. 
: It is still searching for new solutions that is means to fulfil aims of public 

authority.1 The new phenomenon has been observed recently that is cons-
tructions appearing on the basis of the criminal law are adopted for the 
needs of administrative law. The following considerations study the basis 
aspects of this phenomenon against the background of the Polish law. 

II 

The relations of administrative law with the criminal law are clearly 
seen in the conception of administrative sanctions. We can separate the 

i-

1 The wider analysis of the dependence is included in work by R. B e t t i n i , II circolo 
vizioso legislativo, Milano 1983, p. 137 and following. 
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double kind of legal rules - being sanctioned and sanctioning norms tk 
last ones can be applied when the existing Orders and bans (the patter^ 
of behaviour defined by law) are violated. The norms mentioned abovs 
(the sanctioning norms) have an instrumental role because they have 
influence the motivation of the addressees of the first kind of legal rules 
The essence of sanctioning activities, regulated also by the administrative 
law is r e p r e s s i o n . The meaning of establishing a given sanction is to 
create a danger of disorder - in other words making an announcement Qf 
drawing negative conclusions in relation to persons violating the binding 
Orders and bans. The legal sanction is not identical with the state coer-
cion, however this coercion prejudges the reality and strength of the 
sanction.2 

The correct functioning of administrative law needs — that is obvious 
- the group of fairly effective sanctions. The conditions of effective 
administrative sanctions are: 

1) creating a specified disorder for the person violating the law (producing 
unfavourable consequences), 

2) commensurability of the sanction in relation to its character and 
importance of the violation of the law, 

3) inevitability of applying the sanction. 
The science of administrative law says that inevitability of applying 

the sanction affects the behaviour of the addressees of all legal norms.3 

The thesis that this factor determines the behaviour of people was pro-
ved by the theorists of penal law. Summaring up it should be stressed 
that administrative law consists not only of Orders and bans but of 
rights as well. Taking that fact into consideration, the role of the prope-
rly constructed sanction should be noticed. The social order would bc 
threatened without it and the State would not perform its funciions in 
this Situation. 

2 J. F i l i p e k , Sankcja prawna h>prciwie administracyjnym [Legal Sanction in Administrative 
Law), "Panslwo i Prawo" [State and Law] 1963, No. 12, p. 873 and following. 

3 Z. K m i e c i a k , Skutecznosc regulacji administracyjnoprawnej [Effectiveness of Legal 
Administrative Regulation], Lodz 1994, p. 87. Compare also interesting works about the aims 
of the tax-sanctions and the circumstances in which they may be imposed - R. K. Gordon, 
Law of Tax Administration and Procedure, [in:] V, T h u r o n y i , (ed.) Tax Law Design and 
Drafting, Vol. 1, Washington 1996, pp. 117-118; E. Pech ler , Fiscal Administrative Sanctions, 
[in:] Taxpayer Protection in the European Union, D. A l b r e g t s e , H. van A r e n d o n k , (eds.), 
the Hague-London-Boston 1998, p. 75 and following and H. D z w o n k o w s k i , Konstytucyjnosc 
sankcji podatkowych [Constitutionality of the Tax-Sanctions], "Monitor Podatkowy'" [Monitor 
of Taxation] 1999, No. 3, p. 22 and following. 
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i n 

Various types of sanctions secure the realization of Orders and bans 
Börding to the administrative law. The following sanctions can be 
umerated: 

1) enforcement sanctions (measures taken in order to perform compulsory 
ties in relation to the legal regulations or individual adjudications), 

r r 2) sanctions imposed by the individual administrative act, which specifies 
-.'«pjihe legal position of the addressee - such as applying financial penalty or 
lÄ^ithdrawxng the appointed powers by the administrative authorities, 
:;||§f:: 3) sanctions which cause the loss of binding force by the individual 

administrative act connected with an incident for example: the addressee 
does not undertake a desired action or he/she ceases to perform it, 

v 4) sanctions according to the regulations of penal law which are 
connected with the rules of administrative law; these sanctions can have 

preventive influence by introducing the threat of penal repression and 
finding the responsibility of an individual and proving of his guilt.'' 

It seems to be semetimes difficult to determine the nature of the legal 
•: sanction. The matter can be illustrated with the doubts accompanied by the 
::Interpretation of regulations on the responsibility to breach the budget 

| discipline. The Supreme Administrative Court in the judgment on 28 Septem-
I ber 1994, III SA S6-57/945 stated that the decisions of the verdict committee in 

I. that matter are administrative decisions and they are subject to review in the 
administrative court. The other panel of judges undelined the genetic connec-
tion of proceeding in these cases with the criminal proceedings. The sentencing 
in these cases was dependent on the type and degree of guilt and the results of 

t
 K breaching the budget discipline. Taking into account this construction and the 

vp nature of procedural solutions the court asked: have another way of procee-
| ding in the case of budget transgressions been appointed? In the answer to 
j that inquiry the panel of 7 judges of the Supreme Administrative Court in its 
| verdict on 17 June 1997, FPS 1/976 stated: the analysed proceeding is, the faith 

of the legislator, "the specific proceeding about a normalized, separate 
§ procedure with specified proceedings connections with the procedure about the 
I cases of transgressions." Taking into consideration the features of this kind of 

f — 
j 4 Z. K m i e c i a k , Ogolne zasady prawa i postgpowania administracyjnego [The General 
| Principles of Administrative Law and Proceeding], Warszawa 2000, p. 123. 
| 5 "Orzecznictwo Sadow Polskich" [The Judgments of the Polish Courts] 1995, No. 4, item 
:| 90; with Z. Kmieciak's gloss in: "Orzecznictwo S^döw Polskich" (The Judgments of the Polish 
| Courts] 1995, No. 7-8, item 158. 
| "Orzecznictwo Naczelnego S^du Administracyjnego" [The Judgments of the Supreme 
1 Administrative Court] 1997, No. 4, item 146. 

r; 

I 
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judgments the court declared that they were "the special type of administrative 
decisions." The Supreme Administrative Court quoted Recommendation N0. 
R (91) 1 of the Committee of Ministers of the Council of Europe to 
Member States on Administrative Sanctions adopted on 13 February 1991 
In accordance with the Recommendation an act imposing an administrative 
sanction shall be subject to control of legality by independent and impartial 
court. The considerations of the court prove the necessity to correct, according 
to imperfections and incorrectness of the legal regulation by interpretation 
of law. The given example reveals the deficiency of created typologies con-
cerning sanctions that corelate with orders and bans of administrative law, 
Some of these sanctions do not follow the traditional Classification and 
show specific features characteristic of institutions in other branches of 
law.7 The difficulties to classify legally sanctions put into practice by ad-
ministrative authorities are also revealed by experiences of other European 
countries and case-law of the European Court of Human Rights. The good 
examples are the judgments of this court in cases: Bendenoun v. France 
on 24 February 19948 and Air Canada v. United Kingdom on 5 May 1995.9 

I V 

The attempt to specify a definition of an administrative sanction was 
taken in Recommendation quoted in point III of this study. This Recom-
mendation applies to administrative acts which impose a penalty on persons 
on account of conduct contrary to the applicable rules, be it a fine or any 
punitive measure, whether pecuniary or not (acts, whose principle arm is; 
of a punitive nature). These penalties are hereinafter referred to as adminis-; 
trative sanctions (administrative sanctions sensu stricto). Under the Recom-
mendation, the term "administrative act" has the same meaning as in the 
previous Recommendations of the Committee of Ministers.10 This definition 

7 Z. Kmi eciak, Charakter prawny orzeezeh w sprawach 0 naruszenie dyscypliny budzetowej 
a koneepeja sankeji administracyjnej [Legal Nature of Decisions in Cases of Budgetary Discipline 
Violation Vis-a-vis Concept of Administrative Sanction], "Glösa" [Gloss] 1997, No. 1, p. 1 and 
following. 

8 ECHR, Series A, No. 284, as well as in: Principles of Administrative Law Concerning 
the Relations Between Administrative Authorities and Private Persons, Strasbourg 1996, p. 104. 

9 ECHR, Series A, No. 316, as well as in: Principles of Administrative..., p. 114. 
10 See, in particular, Resolution (77) 31 on the Protection of the Individual in Relation 

to the Acts of Administrative Authorities adopted on 28 September 1977, R e c o m m e n d a t i o n 
No. R (80) 2 concerning the Exercise of Discretionary Powers by Administrative A u t h o r i t i e s 
adopted on 11 March 1980 and Recommendation No. R (89) 8 on Provisional Court 
Protection in Administrative Matters adopted on 13 September 1989. 
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ich concerns measures or decision "taken in the exercise of public 
thority," covers not only the acts of administrative authorities but also 
asures taken by other persons, public or private undertakings or individuals 

J jß the exercise of public authority prerogatives conferred upon them.11 The 
owing are not considered to be administrative sanctions: 
1) measures which administrative authorities are obliged to take as 

result of criminal proeeedings, 
2) diseiplinary sanctions. 
Administrative sanctions may take many forms. It is difficult to give 

t exhaustive list. The typical administrative sanctions are fines or higher 
charges, confiscation of goods, closure of an undertaking, a ban on 
präetising an activity and suspension or withdrawal of licences, permits or 
authorisations necessary to the conduct of a business, industry or occupation. 

In Poland, similar .to other European countries, the administrative 
authorities have been endowed with powers to apply various administrative 

! sanctions (administrative sanctions sensu stricto). This applies particularly to 
j i 
X 'Stich area as social security, taxation, environmental protection, town 
J planning, insurance, public health, securities, etc. This Situation is compounded 

.Nby d e c r i m i n a l i s a t i o n p r o c e s s e s , which tend to transfer punishment 
r of number of offences from the criminal to the administrative sphere. The 

Recommendation No. R /91/ 1 of the Committee of Ministers of the 
Council of Europe to Member States on Administrative Sanctions adopted 
on 13 February 1991 clearly presents this process stating that: "administrative 

f authorities enjoy considerable powers of sanction as a result of the growth 
of the administrative state as well as a result of a marked tendency towards 
decriminalisation." The same Recommendation also adds that "it is desirable, 

l from the point of view of protection of the individual, to contain the 
} proliferation of administrative sanctions by submitting them to a set of 

principles." 

It should be underlined that the legislator gives some freedom of 
imposing sanctions to the administrative authorities and introduces penalties 
that represent a high level of complaint. They sometimes seen to be much 
more painful than penalties imposed at the criminal proeeedings. Such 
solutions can be presented on the bases of normalization in Polish laws: 

11 Explanatory Memorandum to Recommendation No. R (91) 1 of the Committee of 
Ministers to Member States on Administrative Sanction, [in:] Principles of Administrative..., p. 313. 
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of 28 July 1990 on insurance,12 and of 21 August 1997 - The Right 0f 
public trading in securities.13 

The first law anticipates that if the insurance Company does not fulg] 
recommendations imposed by the administrative authority, conducts the 
activity of the insurance Company with the violation of law or Statutes 
and rejects to present explanation and information concerning the Company 
and its financial economy, it is possible to: 

1) impose a pecuniary penalty on the board of the Company and its 
authorized clerks in the amount of 3-month gross salary of a given person 

2) impose a pecuniary penalty on the -Company in the amount of 0,5% 
gross contribution collected in the previous year. 

The serious penalties can be also imposed on subjects conducting 
broker's activity. The law allows to impose penalties on physical subjects 
in the amount of twenty times greater overage salary in the sphere of 
industries. 

The other law states that if the broker's office violates the law, does 
not fulfil the conditions and terms inumerated in the certificate or infringers 
the permit, does not comply with the fair code of the turnover or violates 
an interest of an applicant the Securities Commission can make a decision to: 

1) withdraw the permit or limit the scope of lawful acts, 
2) impose a pecuniary penalty to 500.000 PLN (about 120.000 USD), 
3) apply sanctions as stated in the points presented above. 
The Securities Commission issues its decision after the trial. The 

decision can be binding immediately and it must be declared in public. 
Similar penalties can be imposed on issuers of securities (the siibjccis 
introducing securities to the public turnover) who do not perform duties 
based on the legal regulations or who perform these duties improperly. 

V I 

The margin of decision determined by the analysed regulations is the 
implication of applying the construction of administrative discretion14 and 

]2 Dz.U. [J. of L.] 1996, No. 11, item 62, with subsequent changes. 
13 Dz.U. [J. of L.] 1997, No. 118, item 754, with subsequent changes. 
14 The term "administrative discretion" ("discretionary power") means a power which 

leaves an administrative authority some degree of latitude as regards the decision to be taken 
enabling it to choose from among several legally admissible decisions the one which it finds 
to be the most appropriate - see, in particular, M. M i n c e r , Uznanie administracyjne 
[Administrative Discretion], Toruri 1984, p. 63 and following and D. J. G a l l i g an, Discretionary 
Powers, Oxford 1986, p. 6 and following. 
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su-jalled "undetermined legal concepts15" by the legislator. It seems to 
j.e questionable, judging on the given Situation, if a subject does not 
fo l i ow the rules of fair turnover or if he improperly performs his duties. 
Yäe judicial review of the correctness of the decision to impose a pe-
ßajty according to the law tries to check if the competent administrative 
authority did not transgress the limits of administrative discretion or 

I caUse an administrative misbehaviour by imposing too severe penalty, 
ifef it interpretated the legal concept properiy and studied the individual 
' side of the case, and if it violated the rules of the administrative pro-

ceeding. Evaluations in that sphere seem to be less measurable than 
the review of other administrative decisions, including so-called "bounded 

decisions." 
: Another serious problem - noticable in other countries - is imposing 

Is e c r e t i v c f o r m s of administrative sanctions. The Situation can be 
presented in the explanation to the judgment of the Constitutional Tribu-
nal on 29 April 1998, K. 17/98.16 The Constitutional Tribunal declared 
about the incorrectness of the article 27 point 5, 6 and 8 the law of 

f -4 January 1993 on tax of goods and services and excise tax with the 
principle of democratic law-abiding State (article 2 the Constitution of the 
Republic of Poland). In the quoted Situation the same person was imposed 
4n administrative sanction for the act in the form of additional tax 

! Obligation and the person was also called to responsibility of commiting 
J:a fiscal petty offence (penal responsibility).17 According to the Cons-
| ; titutional Tribunal "the additional tax Ob l iga t ion" understood by means of 
f the regulations of law that were questioned, represented a tax only in its 

nominal value. In reality it was an administrative sanction. One of the 
experienced judges of the Supreme Administrative Court stated that such 

r a settlement is "a real fear for the taxpayers and a nightmore not only 
| for the tax authorities, but for the adjuding panels of the Supreme 
j Administrative Court."18 

j In the verdict presented above the Constitutional Tribunal declared that 
| according to the principle of democratic law-abiding State it is inconsistent 

| . ls Legal concepts within this category are not defmed in detail by the legislator himself 
| but have nevertheless an objective meaning which the administrative authority should identify 
I in individual cases - see, in particular, M. Mincer , op. cit., pp. 55-62, otherwise A. Se thy , 

(Ermessen und unbestimmtex Gesetzbegriffe, Eine theoretische Untersuchung der Abgrenzung im 
Verwaltungsrecht, Wien 1973, p. 12 and following, 68 and following. 

15 "Orzecznictwo Trybunahi Konstytucyjnego" [The Judgments of the Constitutional 
| Tribunal] 1998, No. 3, item 30, with J. Oniszczuk's comment in "Glösa" [Gloss] 1998, No. 6, 

8 

Dz.U. [J. of L.] 1993, No. 11, item 50, with subsequent changes. 
18 See G. B o r k o w s k i , Nie ma sankcji bez "szacunku" [Wo Sanction without "Assessing"], 

"Glösa" [Gloss] 1999, No. 4, p. 18. 
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with the law to punish a person twice for the same act. In the 
judgment the Constitutional Tribunal expressed a more general opituon 

should be aproved unquestionably. It states that the condition to im 
an administrative penalty should be "an element of a subjective offenj 
The one who is accused should be given the right of protection 
possibility to show that the default of duties was caused by circumstan 
he could not be responsible for - the judgment on 1 March 1994, L1. i j ^ 

v n 

It seems obvious in relation to the above presented arguments that the 
use of administrative sanctions must correspond with the guarantees and 
protection of the individual. The material and procedura! guarantees of 
that protection are deflned in the Recommendation No. R (91) 1 of the 
Committee of Ministers of the Council of Europe to Member States öh 
Administrative Sanctions adopted on 13 February 1991. According to the 
Recommendation: 

1) The applicable administrative sanctions and circumstances in which 
they may be imposed shall be laid down by law; 

2) No administrative sanction may be imposed on account of an act 
which, at the time when it was committed, did not constitute conduct 
contrary to the applicable rules. Where a less onerous sanction was in force 
at the time when the act was committed, a more severe sanction subsequently 
introduced may not be imposed; the entry into force, after the act, of less : 
repressive provisions should be to the advantage of the person on whom 
the administrative authority is considering imposing a sanction; 

3) A person may not be administratively penalised twice for the same 
act, on the basis of the same rule of law or of rules protecting the same 
social interest; when the same act gives rise to action by two or more 
administrative authorities, on the basis of rules of law protecting distinct 
social interests, each of those authorities shall take into account any 
sanction previously imposed for the same act; 

4) Any action by administrative authorities against conduct contrary to 
the applicable rules shall be taken within a reasonable time; when adminis-
trative authorities have set in motion a procedure capable of resulting in 
the imposition of an administrative sanction, they shall act with reasonable 
speed in the circumstances; 

T H b Ü Ä m » ^ e n t s „r ü» c ^ - t a d « . 

ij) Any procedure capable of resulting in the imposition of an adminis-
jve sanction which has been instituted in respect of a person shall give 
• to a decision which terminates the proceedings; 
$) In addition to the principles of fair administrative procedure governing 
ainistrative acts as set out in Resolution (77) 31 of the Committee of 
listers • on the Protection of the Individual in Relation to the Acts of 
ainistrative Authorities adopted on 28 September 1977, the following 

; principles shall apply specifically to the taking of administrative sanctions: 
a) Any person faced with an administrative sanction shall be informed 

the charge against him, 
b) He shall be given sufficient time to prepare his case, taking into 
;ount the complexity of the matter as well as severity of the sanctions 
ich could be imposed upon him, 
c) He or his representative shall be informed of the nature of the 

evidence against him, 

I
d) He shall have the oportunity to be heard before any decision is taken, 
e) An administrative act imposing a sanction shall contain the reasons 

n which it is based; 
7) The onus of proof shall be on the administrative authority; 
8) An act imposing an administrative sanction shall be subject, as 

a minimum requirement, to control of legality by an independent and 
imperial court established by law. 

Under the Recommendation, subject to the consent of the person 
concerned and in accordance with the law, the procedural principles in 

| point 6 may be dispensed with in case of minor importance, which are 
1liable to limited pecuniary penalties. However, if the person concerned 

öbjects to the proposed sanction, all the procedural guarantees shall apply. 
j : In the Explanatory Memorandum to the Recommendation it is underlined 
f that the significance of the last norm tends to eliminate the state of legal 
| uncertainty. The document says that when there is no act to end the 

proceeding tili the lape of limitation period, the legal position of the subject 
| who is charged with the breach of the law, would not be defined. Considering 
| such an act it is important to verify the attitude of the administrative 
f authority while the appropriate proceeding is carried on. 
f It should be pointed out that much more detailed comment is provided 
f to the rule presented in point 3 by the European Committee on Legal 
; Co-operation - Project Group on Administrative Law (ne bis in idem). 

According to the comment the generally respected rule of penal law is 
f taken in the sphere of administrative law. It is binding character does not 
f exclude the possibility to classify an act as a behaviour justifing the 
t application of various sanctions by the competent authorities, as the 
f European Committee on Legal Co-operation states. The compliance with 

P A ' « 
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the rule encounters difficulties in the Situation when the given act is tfe 
subject of penal and administrative responsibility. It should be remembered 
when the discussed problem is being solved to quote the essence of article 
4 of Protocol No. 7 to the Convention for the Protection of Human Rigkts 

and Fundamental Freedoms20 in the opinion of the European Committee 
on Legal Co-operation. This article strictly bans double punishment of one 
act, albeit on the basis of rules of law protecting distinct social interests. 
The article 4 mentioned above reforms to criminal proceedings. It is 

construed as applying to a large extent to proceedings of penal character 
before administrative authorities.21 The competetive aspect of the mentioned 
types of sanction (penal and administrative) constitutes as essential element 
of the policy of law. The reasonable legislator has to be concious about 
the limits concerning sanctions and the need to impose the legal repression 
gradually. 

VIII 

Polish courts make reference in their judgments to analysed principles 
of the Recommendation No. R (91) 1 of the Committee of Ministers of 
the Council of Europe to Member States on Administrative Sanctions 
adopted on 13 February 1991, but their reference is not always so dircct. 
Besides those presented in point III of the judgments of the Supreme 
Administrative Court, the judgment on 18 July 2000, I SA/Kr 2246/9S22 

should be quoted. The court declared that even though the rule of the act 
regulating the use of administrative penalties does not create a typical norm 
of penal law, its proper application must correspond with the general rules 
of penal law as well as a rule of penal adequacy and thus the imposed 
penalty and its size can be accepted as fair and reasonable in the light of 
all circumstances. 

The courts often try to specify the contents and functions of the 
rules to apply penal ties by administrative authorities and thus makes 
it possible to correct errors of substantive and procedural regulations. 
In the opinion of theorists the shaping of administrative sanctions by 
the legislator takes place in rather free and accidental way, with some 
harm for the individual as regards the protection of his rights and in-
terest. 

20 Strasbourg, 22 November 1984, "European Treaty Series" No. 117. 
21 See Principles of Administrative...3 pp. 23-24. 
22 Unpublished. 
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I T 
The process of integration of Poland with the European structures is 

%eing promoted at present and it has been postulated to create general 
Iforms in order to apply administrative sanctions. It has been suggested to 
I include the rules of application for administrative sanctions into the 
t Administrative Procedure Code.23 The aim of this procedure would be to 
Ikeep a uniform construction of administrative sanctions (coherence of 

Jregulation), to define the sphere of application of sanctions and specify the 
guarantees of the protection of the individual in the cases when the 

• sanctions are imposed. It seems to be unquestionable that the realisation 
wJof such a project would be an important occassion to adopt many principles 
• ftof criminal law and proceeding for the need of administrative law. 

I I P 

l«P # 1 
I I I 
Iii m • 
II® 
I i 
Iii 

Ji " See z K m i e c i a k , Europejskie standardy prawa i post^powania administacyjnego 
1 a ustalenia orzecznictwa Naczelnego Sqdu Administracyjnego [European Standards of Administrative 
S Law and Proceeding Vis-a-vis Settlements of the Supreme Administrative Court], * Ruch 
\ Prawniczy, Ekonomiczny i Socjologiczny" [Legal, Economic and Sociological Movement] 1998, 
\ No. 1, p. 60. 
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UCTION IV. E. 

Wiodzimierz Nykiel 
Professor of the University of Lodz 

Budgetary Decentralization: Balance of Interests 

1. The notions of budgetary federalism or fiscal federalism1, as indicated 
by their very name, refer in the first place to federal countries. However, 
given the character and the scope of the problems connected with these 
notions, they can be also of great use in the analysis of the Situation of 
unitary countries2 such as Poland. 

In Poland since 1950 tili 1990 the local government practically did not 
\ function. According to the Act of 1950 on the Local Organs of State, based 
4 on the Soviet Union's solutions, people's councils constituted local organs of 
| State in gminas, cities, units bigger than cities, in powiats and in voivodships. 
| Sub-central authorities acted simply as agents of the central government. 
I The Situation changed greatly as a result of reactivation of the local 
J government,3 which took place in 1990. Initially, the local government was 

restored only at the level of gmina (the lowest level). Since 1999 the local 
I; government functions also at the level of powiat and voivodship. Today 
| Poland, the territory of which is 312 685 Square kilometres big and the 
| population of which amounts to 38,6 million inhabitants (data of 2000), is 
| divided into 16 voivodships, 373 powiats (here included 65 cities with 
| powiat status) and 2489 gminas (the average number of inhabitants in one 
| gmina is about 15 525). For the sake of comparison it could be useful to 

4 1 The topic of the general report to be presented during the XVIth Congres of the 
International Academy of Comparative Law is "Budgetary Federalizm." 

2 Fiscal Federalism and State Local Finance, The Scandinavian Perspective, J. R a t t s o , 
I E.EI gar (eds.), Cheltenham (UK) - Northampton (MA, USA) 1998; K. M e s s e r e , Tax 

Policy in OECD Countries, Choices and Conßicts, IBFD Pubücations BV, Amsterdam 1993, 
p. 187 and subsequent. 

3 The exact translation of the Polish term ["samorz^d terytorialny"] used with reference 
to the local government would be "the territorial self-government". 
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look at the number of municipalities and average population per municin -
in some European countries.4 Pduty 

Country Number of municipalities 

France 36 559 
Germ any 16 121 
Italy 8 104 
Spam 8 082 
Sweden 

... 
286 

Average population per 
raunicipality 

5 000 
7 000 
4 800 

30 900 

According to the Polish Constitution the territorial regime of the Polish 
Republic provides decentralisation of public authority (Article 15) and the 
local government performs public duties not reserved for other public 
authorities (Article 163). The units of the local government are provided 
with legal personality, with their own property and their independence is 
protected by the courts (Article 165). Every unit of the local government 
has its budget.5 

As is well known, the basic prerequisite for the proper Performance of 
duties of the local government is providing it with the necessary financial 
means. Legal solutions concerning the revenue determine in fact the scope 
and the possibilities to act of the local authorities. That is why the 
Constitution establishes the principle of adequacy, according to which the 
units of the local government have guaranteed share in the public revenue 
appropriately to duties entrusted to them (Article 167, paragraph I) and 
any changes in the scope of the duties and competences of these units are 
followed by the relevant changes in the distribution of the public revenue 
(Article 167, paragraph 4).6 

2. The distribution of the revenue among different levels of the budgetary 
system can be done in several ways.7 Theoretically speaking, such a dist-
ribution can result from granting the units of every level the competence 
to determine their own revenue. According to this Solution, the units of 
every level decide about their revenue conformably to their needs. For quite 

4 Data as reported by: Local Finance in the Fifteen Countries of the European Union, 
DEXIA, Brusseis-Paris 1997, p. 29. 

5 T. D ^ b o w s k a - R o m a n o w s k a , System prawny finansöw lokalnych, [in:] Samorzqd 
terytorialny. Zagadnienia prawne i administracyjne, Warszawa 1998; E. K o r n b e r g e r -
S o k o l o w s k a , Decentralizacja finansöw publicznych a samodzielnosc finansowa jednostek 
samorzqdu terytorialnego, LIBER, Warszawa 2001. 

6 B. Brzez ir i sk i , T. D? bo w s k a - R o m a n o w s k a, M. K a i i n o w s k i , W. Wöj-
t o w i c z , Prawo finansowe, C. H. Beck, Warszawa 2QQQ, p. 161. 

7 W. N y k i e l , Rola dochodöw w röwnowazeniu budieiow lokalnych, Wydawnictwo Uniwer-
sytetu Lodzkiego, Lodz 1993, p. 21 and subsequent, 
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Obvious reasons, such a Solution, analised sometimes in the üterature, does 
fl0t occur in practice in any country. As a rule, local bodies have very 

jjljflitied competences as to their revenue, and the most important powers 
jü this respect belong to the central level. 
s The basic method of distribution of the revenue is the dsitribution of 

I jjje sources between the different levels of the budgetary economy. The 
jesult of such a distribution is the allocation of the given revenue sources 
to the certain level. Such a distribution of revenue is widely practiced, but 
[t is never applied as the only way of the division of the means. 

Another Solution is the division of the means from one source. The 
revenue originating from one source may be allocated to two or more levels 

V0f budgetary economy. The division of the revenue originating from one 
source can be done in the framework of several legal constructions. The 

;simplest division is based on the mechanism in which the revenue from the 
§ given source is allocated to the given budget and constitutes its own 
j revenue, but a part of this revenue, determined by the law, is transferred 

to the budget of another level. Another way to divide revenue from one 
source can be tax constructions accompanied by additional taxes, surcharges 
and so on. 

The ways of division of the revenue described above do not suffice to 
| ensure that the means are adequate to duties which the local government 

should perform. That is why in addition to these ways of division of the 
revenue, the transfers of means between the budgets of different levels are 
applied. The means allocated by the higher level to the lower level are 

| described as subventions or grants. They can serve different purposes. First 
| of all, they may constitute a tool to balance the subsidized budget. 
| Moreover, they may be used in order to offset the differences in the 
I revenue potential and the possibilities to fulfill the needs, that occur 
| between different areas. Furthermore, subventions or grants can be used 
| for the accomplishment of specific tasks. 
| A very important role in the financial management of different levels 
j is played by the borrowings. On one hand, they increase financial possibilities, 
i but on the other hand they entaü several risks due to which legislators 
| sometimes limit the possibilities to use them. 
'j 3. The issues of revenue and expenditure of the State budget and of 
j the budgets of the local government as well as the problems of public debt, 
{ occuring among other things due to the necessity to cover budgetary deficit, 
I are in Poland subject to many laws. The most important of them are the 

following: the Constitution, the Public Finance Act, the Law on the Local 
Government Revenue during the period 1999-2002, the Law on the Local 
Government in Gminas, the Law on the Local Government in Powiats, 
the Law on the Local Government in Voivodships, yearly budgetary acts. 
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3.1. In chapter II of the Polish Constitution of 1997, concerni 
human and citizen's rights and duties, there is a provision according to 
which "everybody is obliged to incurr public burdens and duties, includin 
taxes determined by the law" (Article 84). This rule was further elabora 
ted in Article 217 included in chapter X concerning public finance 
stated in this Article, "levying taxes, other public ch arges, determining 
taxpayers, subject of taxation, tax rates, the rules of granting reliefs and 
remissions, determining the cathegories of exempt persons shall be done 
by the act of law." Therefore, in Poland, levying taxes and other public 
charges lies within the competence of the parliament and the principJe 
nullum tributum sine lege has been expressly stated in the Constitution. It 
follows from the above mentioned provisions that the local government 
has no competence to levy taxes or other public charges. However, it 
must be emphasized that according to Article 168 of the Constitution it 
has the right to determine the bürden of the local taxes and charges to 
the extent indicated by the law (on the basis of the relevant legal provi-
sions, the councils of gminas, to the extent determined by the act of law/ 
determine the rates of the tax on real estate, tax on the means oP 
transport, tax on the posessing of dogs, they also influence the deter-
mination of the tax rates of the agricultural tax). The solutions concerning 
the competence of the local bodies in the area of taxation in practice 
constitute a very important tool of the local financial policy as they 
render the tax system more flexible. At the same time, these competences 
do not disturb the fiscal policy of the State and do not threaten the 
consistence of the tax system as, firstly, still the most important taxes 
from the fiscal point of view are State taxes and, secondly, because the 
local bodies have only limited (by the act of law) influence on the amount 
of the local taxes. 

In Poland the following taxes constitute the revenue of the State budget: 
- tax on goods and services (this is the Polish variant of value added tax), 
- excise duty, 
- personal income tax, 
- corporate income tax, 
- tax on games. 
The units of the local government have their shares in personal income 

tax (gmina 27,6%, powiat 1%, voivodship 1,5%) and in corporate income 
tax (gmina 5%, voivodship 0,5%). 

The following taxes constitute gmina's revenue: 
- tax on immovable property, 
- agricultural tax, 
- forestry tax, 
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tax on inheritance and gifts, 
tax on means of transport, 
tax on civil law acts, 

, J | p - tax on possesion of dogs, 
- lump sum tax on persons performing economic activity. 
No tax is wholly allocated to powiat or voivodship. 
Moreover, the following constitute, among other things, the revenue of 

ke units of local government: fees and charges, revenue of different 
fefeudgetary units, incomes from property, interests from financial means on 

frank accounts, interests and dividends from capital brought to companies, 
j revenue from financial penalties and fines and so on. 

Taxes by level of government (1997) 

Supra-
natio-

nal 

Federal 
or central 

government 

State 
or Länder 

government 

Local 
government 

Social security 
funds 

Federal countries 

Germany 
United States 

0.6 29.0 
44.1 

21.5 
19.3 

7.3 
12.3 

41.6 
24.2 

Unitary countries 

France 
Italy 
Poland 
Spam 
Sweden 

0.3 
0.3 

0.4 
1.4 

47.4 
60.4 
58.8 
48.8 
46.2 

-

10.4 
5.8 
9.1 

16.1 
30.5 

41.9 
33.5 
32.1 
34.6 
21.9 

| Source : OECD Revenue Statistics 1965/1998, Paris 1999, p. 21. 

3.2. According to Article 167 paragraph 2 of the Constitution revenue 
of the local government includes apart from its own revenue also general 
subventions and purpose grants from the State budget. Specific rules as to 
granting of subventions and grants to the units of the local government 
are regulated in the Public Finance Act and in the Law on the Revenue 
of Local Government during the period 1999-2002.8 The exact amounts of 
subventions and grants to the units of local government are determined in 
the yearly budgetary acts. 

8 A. B o r o d o , Samorzqd terytorialny, system prawnoßnansowy, Wydawnictwa Prawnicze 
PWN, Warszawa 2000, p. 141 and subsequent 
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General subventions can be characterized by the fact that it is Up tQ 

the unit of the local government that receives them, to decide how to use 
them. The amount of subventions is calculated in such a way that to 
a certain extent, they perform compensatory functions (this is the case of 
the units of local government with low tax revenue per inhabitant), as the 
size of the population and the expenditure needs in education and on roads 
are taken into account. Determination of the general amount of the 
subventions and its division among the units of the local government is 
based on objective criteria. It should be emphasized that gminas with higher 
tax revenue per inhabitant do compensatory payments that increase the 
amount of general Subvention in the State budget. 

The legal construction of purpose grants is different. The purpose of 
the purpose grant, differently than in case of general subventions, is 
determined by the subject allocating the Subvention. Such a legal construction 
on one hand allows to match the means with the tasks realized by local 
organs, and on the other hand ensures the influence of the subject allocating 
the grant on the functioning of the unit receiving it. 

Revenue of local budgets 
(2000) 
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I i i 

Specification Total 
(in min zl) 

Gminas 
(in min zl) 

Cities with 
powiat status 

(in min zl) 
Powiats 

(in min zl) 
Voivodships 
(in min zl) 

Revenue 
Total 72 609,5 

10 0% 
34 583,8 

100% 
21 766,4 

100% 
12 554,7 

100% 
3 704.6 

100% 
Own revenue 29 552,0 

41% 
17 569,8 

51% 
10 417,4 

48% 
975,3 

7% 
5fj9,5 

16% 
Purpose grants 
from State 
budget 

15 526,4 
21% 

4 151,4 
12% 

4 356,5 
20% 

5 486,6 
44% 

1 531,9 
41% 

General sub-
sides from 
State budget 

25 858,0 
36% 

11 669,3 
34% 

6 799,7 
31% 

5 988,6 
48% 

1 400,4 
38% 

Other 1 673,1 
2% 

1 193,3 
3% 

192,8 
1% 

104,2 
1% 

182,8 
5% 

Source : Rocznik staiystyczny GUS 2001, GUS, Warszawa 2001, pp. 501, 502. 

3.3. The Constitution forbids to raise loans, give guarantees or pledges 
which would result in the public debt exceeding 3/5 (60%) of the one year's 
gross domestic product (Article 216 paragraph 5). Minister of Finance 

|trols the application of this provision in practice. In the Public Finan-
-i ce Act, the State public debt is defined as indebtedness of the units of 
f public finance sector (units of both central and local government) asses-
| s e d after the elimination of the finance flows between the units of this 

;Jf'sector. 
State public debt includes primarily liabilities based on emited securities 

and raised credits and loans. 
Minister of Finance establishes the strategy of managing the State public 

debt and the debt of State treasury. He is also entitled to carry out 
; financial Operations connected with raising and paying liabilities. Minister 

of Finance enters into the financial engagements on behalf of the State 
Treasury. He does it in particular by emitting securities and raising credits 
and loans on both internal and foreign market. Credits and loans may be 
raised by the State Treasury in order to finance the needs connected with 

f the budgetary deficit, payments of liabilities and to finance the loans 
granted by the State Treasury. The amount of raised credits and loans 
cannot exceed the limit of increase of indebtment indicated in the budget act. 
Ii The Public Finance Act allows also the units of local government to 
raise credits and loans and to emit securities. So far the securities emited 
by gminas were bonds. The amount of raised credits and loans and 

| liabilities from emited securities cannot exceed the amount indicated in the 
§ budget of the unit of local government. It must be however emphasized 
I; that in case the unit of local government intends to raise credit or a loan 
;| or intends to emit securities, the regional account Chamber (the body 
I entrusted with the supervision and control of the financial economy of the 
| units of local government) issues an opinion on the possibilities of repayment 
f of such a credit or a loan or repurchase of securities. 
| The Public Finance Act contains also quantity restrictions refering to 
| the debt of the unit of the local government. The total amount of this 
-] debt at the end of budgetary year cannot exceed 60% of the revenue of 
I this unit in that budgetary year. The total amount of instalments of credits 

and loans due in the given year and of the possible payments on the basis 
j of guarantees given by the units of local government together with the 

relevant interests and discounts and due in that year repurchase of securities 
emited by the unit of local government, cannot exceed 15% of planned 

I for this budgetary year revenue of this unit of local government. 
In order to keep the State public debt within the limits indicated in 

the Constitution, the Public Finance Act foresees the application of the 
caution procedure or the sanitation procedure in case where the relation 
of the total State public debt, increased by the amount of payments on 
the basis of guarentees and pledges, to the gross domestic product will be 
too high. 
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State public debt 
(as of 31.12.2000) 

Specification In min zl 
Total 280 473.8 100% """ 
Debt of the central government sector 271 096.7 97% 
Debt of the local government sector 9 377.1 3% 

Source : Rocznik statystyczny GUS 2001, GUS, Warszawa 2001, p. 499. 

4.1. Divergence of interests of central and local goverament in many cases 
and, at the same time, the necessity to cooperate, result in the need of 
organisational form for such a Cooperation and presentation of these interests 
In order to solve the problems resuiting from the relations between central and 
local goverament the Joined Commission of Central and Local Government 
was created. The Commission's tasks include the formulation of the common 
Standpoint of the central and local goverament in cases important from the 
point of view of State interests and the duties of local government. The 
Commission, among other things, produces an assessment of the funetioning of 
the local goverament, initiates preparation of some laws concerning local 
government, issues the opinions on the drafts of laws and other legal acts, 
governmental programs and other documents concerning local government! 
The funetioning of the Joined Commission of Central and Local Government 
is well estimated by both the representatives of central and the representatives 
of local government. It should be however emphasized that its funetioning 
illustrates not only Cooperation between central and local government, but also 
conflicts, particularly on the grounds of finance. 

4.2. According to Article 226 paragraph 1 of the Constitution, the 
Council of Ministers presents to the lower Chamber of the Polish parliament 
and the Highest Chamber of Control a report on the execution of the 
budgetary act within 5 months from the closing of the budgetary year. The 
following documents are enclosed to this report: the general information 
on the execution of the budgets of the local government, a report on 
revenue and expenditure connected with the Performance of duties of the 
governmental administration entrusted to the units of local government and 
other duties entrusted to the units of local government by the acts of law. 
The lower Chamber of the parliament examines the report on the implemen-
tation of the budgetary act and after reeeiving te opinion of the Highest 
Chamber of Control, within 90 days from the presentation of the report, it 
issues the vote of acceptance of accounts or refuses to aeeept the accounts 
(Article 226 paragraph 2). 

According to the Public Finance Act, the board (executive body) of the 
unit of the local government presents to the deliberative assern bly (the 
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Iscouncil of gmina, the council of powiat, the council of voivodship) a ye-
. ariy report on the execution of the budget of the unit of the local 
government, which contains the Statement of revenue and expenditures 

, resulting from the closure of the accounts of the budgets of the units 
Pof the local government, until the 315t of March of the following year, 

in detail no lesser than in the budgetary resolution, and sends it to 
f the Regional Chamber of Account (the body of supervision and control 
f "of the financial management of the units of local government). The 
| deliberative assembly examines the report on the execution of the budget 
f and after reeeiving te opinion of the Regional Chamber of Account 
P it issues the vote of acceptance of accounts or refuses to aeeept the 
I accounts. 
f 4.3. Currently in Poland one can notice several occurences in the area 
| of local finance raising concern. First of all, it is indicated that the own 
I revenue of the units of local government are by far too low, especially at 
I : the level of powiat and voivodship (the basic level - gmina is well provided 

with the own revenue). In this context the structure of the revenue of 
especially powiats and voivodships is assessed as improper. This is due to 
several factors - firstly, as indicated above, there are too little own revenue 
and too many transfers from the State budget. Secondly, among the 
transfers, purpose grants play far too important role. Therefore it is said 
that the decentralisation of tasks was not accompanied by decentralisation 
of revenue. Sometimes it is said that financial difficulties of the central 
government have been transferred to the local governemnt level. Another 

| Symptom of difficulties is the growing number of the deficit budgets of the 
| local government. Moreover, the tendency to limit the investment expenditures 
I can be noticed.9 

I However, there is no doubt that since the reintroduetion of the local 
I government in Poland in 1990, the efficiency of the financial management 
| has increased greatly, which is proven by the economic data and is quite 
\ apparent also to the tourists travelling in Poland. Moreover, it must be 
j stressed that due to granting the local bodies the competences to decide 
\ the amount of local taxes, to decide to raise credits, loans and emit 
1 securities, the members of local Community, that is - taxpayers, see clearly 
1 the dependence of the scope and quality of the Performance of the local 
Ii government's duties, upon the fiscal charges. The result is obviously the 
::: use of electoral Instruments to execute the liabilities of local bodies towards 
:il the local communities. 

9 E. R u s k o w s k i , Czy kryzys ßnansöw loktanych w Polsce? [in:] Ksigga jubileuszowa 
; Profesora Marka Mazurkiewicza, R. M a s t a l s k i e g o (red.), Studia z dziedziny prawa 
\ finansowego, prawa konstytucyjnego i ochrony srodowiska, Oficyna Wydawnicza UNIMEX, 

Wroclaw 2001, p. 170 and subsequent. 
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After 1990 the process of privatisation of communal enterprises has 
started in Poland as well as the process of privatisation of gtnina's public • 
duties. These processes were on one hand the result of decentralization and 
on the other hand, they supported decentralization. It is however estimated 
that still the local government performs its functions with out using the 
possibilities connected with the functioning of non-goverum ental Organisation 
and other subjects such as corporations.10 

Until 1989 Poland had centrally controlled, practically closed, economy 
Thanks to political and economic changes, and most importantly - i0 

introduction of market economy and issuing of the laws on foreign 
Investments, the foreign companies invested in Poland above 43 milliard 
US $ until 2000. For many gminas and cities it meant new profus and 
new duties. Currently however, due to the relatively small scale of such 
processes, one cannot say that globalization has a great impact on the 
Situation of the local government in Poland. Democratic accountablity to 
the electors for the Performance of duties providing for the needs of local 
communities is not influenced by the presence of the foreign corporations. 

4.4. The desired direction of changes for the Coming years consists in 
the financial strenghtening of the local government, which means the 
realization of the constitutional principle of adequacy of financial means 
to performed duties, and in the strenghtening of the independance of the 
local government in this respect. It should be done by increasing the means 
allocated to the local government (which may turn out difficult given the 
state of the public finance in Poland) and by the enlargement of the scope 
of own revenue, the change in the proportion between the subventions and 
the purpose grants consisting in the reduetion of purpose grants. Undoubtedly 
the tax on immovable property, which is the most important of the local 
taxes, should be subject to reform (the new concept of this tax has already 
been created). The taxable base in this tax should be the value and not, 
as it is today, the area of the land or buildings. 

10 L. Z a c h a r k o , Prywatyzacja zadan publicznych gminy. Studium administracyjnoprawne, 
Wydawnictwo Uniwersytetu Sl^skiego, Katowice 2000 p. 128. 

CTION V. A. 1. 

Witold Kulesza 
Professor of the University of Lodz 

ig International and National Corruption by Means 
of Criminal Law 

^ I. Notion of corruption 

If The notion of corruption is nonexistent as a law-term in the Polish 
legal parlance. In other words, Polish penal code does not use "corruption" 
Päs a legal term. However, in the criminological sense, the notion of 
Korruption does encompass the crimes of active and passive bribery, as well 

jjpas, other offences. While assuming the meaning of the term "corruption" 
|has "an abuse of power for private gain" we must keep in mind that such 

definition comprises not only an abuse of an office - an abuse of authority 
; by a funetionary for material gains, but also such crimes as embezzlement, 
I stealing of public property, fraud, illegal political contributions, and abuse 

of confidencc. 
I- As a subject of legal reflection, the crime of bribery, both active and 
f; passive, requires to be looked at in relation to other crimes that may be 
I committed as an outcome of the mechanism of bribery, or when the 
4 mechanism of bribery serves to avoid the penal responsibiiity for the crimes 

already committed. It needs to be pointed out that Polish penal law also 
; encompasses the crime of the so-called "paid backing" that puts the legal 

responsibiiity on a private person who makes a reference to his or her 
i influence in public institutions for material gains. Also, the legalization of 
f profits derived from corruption may take the form of money laundering. 
| Therefore, obviously, a Single act of bribery is often functionally tied to 

more than one crime. And because of that, I think, the subject for 
] discussion here should be formulated as: "Corruption: bribery, and the 

accompanying and resulting criminality." 

[297] 
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IL Recent significant bribery cases 

A majority of legal proceedings in passive bribery cases pertain to the 
so-called lower rank officials such as, for example, customs officers. Those 
perpetrators are sentenced for imprisonment often accompanied by suppression 
of their rights to hold a public function in the future. In some rare cases 
the Charge of passive bribery is posed against high public functionaries' 
Such Charge has been posed, for example, against a president of a city 
who accepted a bribe in exchange for rendering it possible to build a large 
supermarket in the city district. Also, a legal proceeding is conducted in 
a case of a high public official of the Ministry of National Defense who 
supposedly requested a bribe in relation to adjudication by tender for the 
purchase of weapons. Recently, a legal proceeding against judges and 
prosecutors suspected of accepting bribes has also been started. 

III. Bribery of public officials 

1. Protected legal interests 

In Polish penal code, the title of the section referring to the crime of 
bribery points out to the legal protective measures in cases of "crimes 
against the activities of the national institutions and territorial government." 

Commentaries on the regulations governing passive bribery, point out 
to an official - the perpetrator of the crime - who impairs the public trust 
towards national and local institutions, particularly the Citizens' trust that 
these institutions are driven exclusively by the legal code while making their 
decisions. It is also said that passive bribery aims against a presumption 
of unbiased public officials whose disinterestedness constitutes the basic 
condition for proper functioning of national institutions and the institutions 
of self-government.1 

1 Law students who attend the lectures on penal code given by the author of this report 
point out to the subject of legal protection the right of the Citizens to the fair treatment by 
both governmental institutions and self-government, the same right which is broken when 
a public officia] takes a bribe in favor of treating favorably the person who gives the bribe. 
Students also point out to the subject of legal protection the equaiity of chances of all the 
Citizens in relation to one's own professional careers and private life that can be undermined 
by corruption in both national institutions and the institutions of self-government. 
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2. Definition of bribery 

In the Polish penal code, the crime of passive bribery is described as 
f the receipt of benefits either in the form of property or personal favor, or 
1 oniy a promise of such benefit related to the public function carried by 

•f 's perpetrator. 
B The relationship between a post carried and the benefit, or a promise 
| :of the benefit, received (or a demand to receive one) takes place when it: 
J ? - is related to a concrete activity being in the sphere of competence of 
f :a public official, 
1: - concerns the status of a public official himself/herself, in such a sense 
•Iithat the bribe is to influence his or her favorable attitude and not 
I necessarily a decision in a given case. 
| In the first meaning, the relationship between the receipt of a bribe and 
! the public function takes place regardless of whether acts of the public 
f official or a decision is of substantial or formal character or whether it is 
I made by the perpetrator on his or her own and whether it can be reversed 
1 in the due course. While determining the relationship between the sphere 
| of competence of a public official and the receipt of a bribe, it does not 
f matter whether the benefit was received before or after a certain act related 
I to the case took place. 
f: 

I 3. Various forms of bribery 

| 
| The basic form of the crime of bribery is the acceptance of a material 
| benefit, a personal favor, or a promise of such benefits by a public official. 
f The demand of a benefit by a public official is also punishable. Basic forms 
f of bribery are liable to a sentence lasting from 6 months up to 8 years of 
1 imprisonment (Art. 228, § 1 PC). 

An even more severe sentence, up to 10 years of imprisonment, may 
; be given to a public official who accepts a property benefit as a form of 
\ compensation for braking certain laws, and who conditions his or her 
1 Performance of his or her official duties on the receipt of material benefits 
i (Art. 228, § 3 and 4 PC). 
. Moreover, a higher sentence of 2 years up to 12 years of imprisonment 
• may be given to a public official who accepts material gains of considerable 
: value (approximately 33,000 USD) or a promise of such bribe of the same 
j value (Art. 228, § 5 PC). 

The Penal Code also considers an event of "lesser value," which is a term 
i understood most often as an acceptance of no great benefit (Art. 228, § 2 PC). 
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4. Definition of a bribe 

Definition of a bribe encompasses both material and private benefits 
The Polish penal code considers material benefits as benefits to thb 
perpetrator, another private or legal person, and an organizational unit not 
having a legal Status, or a criminal Organization. 

Under the term of material benefit, both an increase of assets and 
a decrease of liabilities are considered. 

A material benefit may also take a form of a decrease in spending by 
a public official due to free services provided free-of-charge. j 

Some commentaries say that a material gain may be constituted by 
a lawn to a public official if the interest on it is lower than the one on 
the market. 

A personal advantage is not expressed in fmancial terms and is expressed 
by general betterment of the living conditions of a public official, including 
his or her professional Situation. It is pointed out also that a personal 
benefit may take a form of sexual services provided to a public official. 
Practice of fighting bribery shows that charges for acceptance of a personal 
benefit alone happen very rarely. 

The presentation of items which symbolic value is greater than the 
material value to a public official is not considered to be a bribe. A symbolic 
gift, presented customarily, particularly when it is given in an official 
manner, is not considered to be a bribe (flowers, a painting painted by the 
giver, a book, or a single cigar). 

4a. Bribes and political donations 

The act of 1997 on political parties requires the sources of fmancing of 
political parties to be open. At the same time, the act says that property 
of political parties may be accumulated from membership dues and cont-
ributions. The act also lays down a condition that only naturalized persons 
may give money to political parties. A political party may not accept 
money from foreigners living either in Poland or abroad. The deposits over 
a period of one year may not exceed the amount 15 times higher than the 
lowest monthly income (that is about 2.500 USD). Such deposits may not 
be made in cash but by a check, a money transfer or by a bankcard. After 
the parliamentary campaign is over, according to the act of 2001 "Electoral 
Law to Sejm and Senat," the parties participating in the elections have the 
legal responsibility to present a report on their fmancial sources of their 
election campaign. In the event when a political party refuses to provide 
such a report or when a National Electoral Commission rejects it, a party 
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Jltases the right to receive financial donations from the national budget as 
je act foresees such a donation to be paid for each parliamentary mandate 

,f a deputy or a Senator. 
A bribe, that is a subject to a legal sentence, may take a form of 

material benefit extended to a member of a political party who has become 
Sal member of the parliament in the outcome of elections, The acceptance of 
material benefits by a member of the parliament along with the infringement 
0f the political parties act is considered to be an act of bribery also when the 

fcontributions were assigned to a political party's activity.2 

m 

I 5. Scope of public officials and related persons to be punished 

m 
The penal code contains a legal definition of the term "a public official" 

«(Art. 115, § 13 PC) that encompasses: the president, members of the 
| parliament, councilors, judges, jurors, prosecutors, notary publics, employees 
I of government administration, employees of governmental agencies and 
j territorial self-government, employees of the governmental inspection in-
ü stitutions, policemen,3 prison Service, solders, and also the persons holding 

management positions in other national institutions. 

6. Conducts to be punished 

In the meaning of the penal code, the following behaviors of a public 

official constitute a crime of passive bribery: 
- acceptance of property or personal benefit, 
- acceptance of a promise of a property or personal benefit, 
- dem and of property or personal benefit, 
2 Presently, a criminal case is being conducted on donations made by private individuals 

on behalf of a political party that took part in the most recent political campaign of 2001 
because of untrue personal data of its alleged contributors. 

3 The presidential project to amend the penal code widens the category of persons who 
would take the penal responsibility for passive bribery considering that a public office is held 
by each person employed at an institution that has public funds at its disposaJ, and also 
other persons whose powers and responsibilities in terms of their public activity are encompassed 
by the act (journalists). The presidential project also considers to make it punishable, as an 
act of bribery, the acceptance of property benefits by a person whose powers and responsibilities 
are or have been recognized by international agreements that are binding to Poland. 
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- acceptance of property or personal benefit or a promise of such in 
connection with braking the law by the perpetrator, 

- conditioning of a certain official duty on the receipt of a property 
benefit by a public official. 

A person who is not a public official, and who accepts property benefits 
in collaboration and together with a public official, may also be responsible 
for the crime of bribery (a co-perpetrator), persuades a public official to 
accept a bribe (abettor), or eases out to accept a bribe by a public official 
(helper). The collaborating person only takes the penal responsibility f 0 r 

those forms of participation provided the person knew he or she collaborated 
with a public official. In relation to such a person who is not a public 
official but who consciously participates in the crime of bribery along with 
a public official while committing the crime of passive bribery, the court 
may apply an exceptional commutation of the sentence. 

7. Mental elements 

The crime of bribery is an intended crime. A public official has to be 
aware that he or she is accepting a property or private benefit, or 
a promise of such benefit because of his or her official position. It is also 
taken for a fact that the crime of bribery may be committed by a public 
functionary either with a direct intention (dolus directus) or a possible 
intention (dolus eventualis). 

8. Active bribery 

A crime committed by providing a material or personal benefit to a person 
who holds a public office constitutes active bribery. A promise to provide such 
a benefit to a public official is also considered a crime. The act of providing 
a passive bribe is sentenced by imprisonment from 6 months to 8 years long. 
A more severe punishment, up to 10 years long is given to an individual who 
commits active bribery in order to convince a public official to break his or 
her professional duty or which "compensates" a public official for breaking the 
law. An even more severe sentence of 2 years up to 12 years of imprisonments 
can be given to a perpetrator guilty of active bribery, if the bribe is of 
considerable value (about 33 thousand USD). Similarly as in the case of 
passive bribery, appropriate activities of public officiais and disinterestedness of 
public functionaries, are considered to be the protected legal interest, and the 
necessary condition for the functioning of State and social institutions. 
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gfe IV- Corruption other than bribery of public officiais 

Jfc 1. Bribery in the private sector 

p In Poland, bribery in the private sector is punishable only on a limited 
f i scale. A perpetrator, whose responsibly derives from the law or an agreement 
jS!'to administer property matters or economic activities of a private or a legal 
floper son, and who does considerable wrongdoings by abuse of powers or 
j negligence of responsibilities (Art. 296 PC) must take penal responsibility. 
f Such crime has been named an "abuse of confidence" and can be sentenced 
|£; jjy imprisonment for up to 8 years if the perpetrator abuses his or her 
i powers or does not fulfill his or her responsibilities with härm of a private 
1 person to achieve material gain, such as a bribe. 

; This type of a crime has been described in a separate chapter of the 
f ! penal code entitled "Crimes against economic turnover." Appropriate use 
•§• of one's powers and responsibilities by those who represent material 
% interests of private and legal persons constitute the weif are under protection. 
4 

2. Trading in influence 

J 
f A perpetrator, regardless of being an employee of a public institution, who 
| makes a reference to his or her influences at State or self-government 
:jr institutions, and who undertakes upon himself or herseif to mediate in a case, 

in exchange for a property benefit or a promise of such, commits the crime 
described as a paid backing. Only the person who aeeepted a property benefit 

i or a promise of such commits the crime of paid backing. The person, who 
i offered such a benefit or a promise of a benefit, is not subject to legal 

responsibility. Punishment of paid backing is justified by the need to safeguard 
Citizens' trust towards State and self-government institutions that is endangered 

! by suspicions of bias and bad influence on solving the matters. Polish penal 
r code provides protection against paid backing only in case of Polish institu-

tions. Reference to one's influence in international organizations or an 
< institution of another country does not constitute a crime of paid backing. 

3. Bribery of voters in elections 

Electoral law in case of parliamentary elections prohibits monetary com-
pensation in exchange for collection of signatures or for signing of party 
nominations that list candidates to the parliament, mcluding both deputies and 
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senators. Payment for collection of signatures of candidate lists, collection 
of candidate lists or signing of such lists is subject to a fme of about 
USD 2,200. 

4. Corruption and other crimes 

In Poland, corruption is partially connected with the process of economic 
transformation, which began in the beginning of the 1990s and is grounded 
in the process of privatization of public enterprises. Düring the process of 
privatization, appropriations of public funds, as well as, theft have taken 
place. The corrupting mechanism has also been active while competing for 
commissions to conduct jobs and financial services out of public money. 
Despite of the introduction of 1995 act on public commissions which 
regulates the procedures of adjudication by tender to perform jobs, services 
and purchases made out of public funds, corruption has not been prevented 
but in turn the act has caused violations of its regulations that constitute 
the basis for adjudication by tender. 

The mechanism of corruption is also related to the centralization of 
State authority and transfer of competences and responsibilities by the 
central government to the local self-government. Corruption of the members 
of local authorities is, among other things, related to the power of the 
local authorities to administer public property. 

Corruption is also related to crimes in the customs sector. Customs 
crimes are based on customs avoidance on the goods imported to Poland, 
At the same time, in Poland the public discourse related to the subject of 
corruption stresses out strong personal relations of politicians, members of 
State and local authorities with the economic sector that create the grounds 
both for bribery as well as for illegal political contributions. 

V. Sanctions and related measures 

1. Sanctions 

The crime of passive bribery is subject to imprisonment from 6 months up 
to 12 years (see point III.2). The crime of active bribery is subject to 
imprisonment (see point III.3). The same is true of the crime of passive bribery 
(see point III.8). In cases of crimes of active and passive bribery of a lesser 
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l r -
l;,sCale, the perpetrators are subject to up to 2 years of imprisonment. The 
S.court may conditionally suspend the execution of the sentence that does 
| 0Ot exceed 2 years. The trial period lasts for 5 years. While sentencing 
| : a perpetrators of bribery, the court may adjudicate to leave an office or 
I; to seize the practice of one's profession if the court recognizes that further 
f occupation of an office or practice of one's profession endanger the weifare 
I under legal protection. 
Ii The court may also adjudicate to seize one's economic activity. If the 
! court gives to the perpetrator of bribery a sentence of 3 years of imprisonment 
t 0r longer while acknowledging that the crime has been committed out of 
f.; the motives which deserve to be particularly condemned, the court may 
| take away one's public rights which equals to, among other things, the loss 
| of the right to be employed in the legal sector, and in both national and 
i self-government institutions. 

| 2. Corporate responsibility 
s 

In the Polish law the legal persons whose employees have committed 
I bribery are not subject to penal accountability. Polish penal law does not 
I talk about the responsibility of legal persons in this sphere. 

3. Confiscation 

The court adjudicates the loss of items originating directly from the 
crime. This relates also to the crime of bribery. 

The court may also adjudicate the loss of a material gain, even when 
obtained indirectly, from the crime of bribery or an equivalent of such 
gain. In such a case, the ownership of the material gain or its equivalent 
is taken over by the National Treasury. 

4. Freezing of proceeds 

In the preliminary procedures the prosecutor similarly as in its judicial 
proceedings the court may issue a decision on the property protection 
guarantee. Such protection takes place by taking over one's movables, 
liabilities and other property rights and by instituting of the ban on 
disposition of the real estate. 
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5. Money laundering 

Money laundering has been recognized as a crime in Poland since 1994 
This crime is subject to a sentence of up to 8 years of imprisonment. The 
crime of money laundering takes place when one accepts, handles over and 
takes out of the country: money, securities, movables or real estate that 
come from the benefits of a crime, including the crime of bribery. The 
abetting in money laundering is also punishable by law. 

VI. Laws and measures to facilitate the investigation 
and prosecution of corruption 

1. The bürden of proof in cases of passive and active bribery lies in 
the hands of the public prosecutor. At the motion filed by the prosecutor 
against the perpetrator of both passive and active bribery, the court may 
extraordinarily, soften the punishment, or even suspend its execution if 
independently of the statements deposited in one's case, one discloses to 
the prosecutor unknown circumstances of another crime that may be 
punishable by imprisonment up to 5 years long (Art. 60, § 4 PC). 

2. Limitation of bank secrecy. The banking act of 1997 makes the 
requirement to disclose the banking secret. 

3. Regulation in commercial transactions. According to the Polish law 
all economic transactions must be conducted via bank accounts of the 
companies participating in the transactions. This regulation aims at easing 
out the control of money transfer. Each person who makes a cash Operation 
of the value over 3,000 Euro must be identified by a bank official. 

4. In Poland, an Organization named Transparence International conducts 
research on corruption. The results of the research are published in the 
media and at most times generate wide interest of the public opinion. 

5. Both the court and the prosecutor in the preliminary legal procedures 
may grant the witness of corruption, and a witness of other crime, the 
status of a witness in cognito. Such status is given to the witness when 
there exists a justifiable fear for the witness's Iife, health, liberties or 
property or those of the witness's relative. 

6. The police has the right to collect the evidence of both passive and 
active crime by the execution of operational activities, while accepting or 
making an offer of a bribe. While executing the operational activities, the 
police may be authorized by the Ministry of the Interior to illegally inspect 
lodgings in order to ascertain the identity of the perpetrators of the crimes 
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iJeven before the initiation of the penal procedures. The police also have 
t h e right to obtain secret information pertaining to the crime of bribery. 

] It alSo has the right to collect, verify and process it. The State Security 
ÄOffice is authorized to conduct the operational activities, while accepting 
j o r making an offer of a material benefit in order to obtain a proof that 

Jf the crime has been committed in cases when bribery endangers the State 
I security or its economic bases. With the court's agreement, the police may 
ficensor the correspondence, check the content of parcels, and use the 
| ; wire-tapping in order to prevent or disclose a crime, or to determine the 

perpetrators and the evidence. 

f 
I VII. Offences having international features and the question of 
I international Cooperation 

I 1. Bribery of foreign officials 

i Based on the act of 2000 that made amendments to the penal code, 
i the persons who hold public functions in other countries or in international 
i organizations are subject to the same sentencing for the crimes of passive 
t bribery as a Polish functionary. Also the perpetrators who commit active 
1 bribery while presenting a functionary of a foreign country or an international 
: Organization with a bribe, are subject to the same sentencing as those 

designed for corruption of Polish officials. 
International character of the crime of illegal profit making, that also 

• takes place in Poland, constitutes the justification for such a S o l u t i o n . That 
is the reason why both passive and active bribery committed by public 
officials employed by foreign governments or by international organizations, 
are punishable by law. On the other hand, Polish regulations do not 

• encompass the amenability to punishment in the private sector that takes 
place beyond the Polish territory. 

2. Jurisdiction or scope of application of national criminal law 

According to the Polish law, the perpetrators of corruption take re-
sponsibility provided the crime was committed on the territory of Poland. 
Also, Polish Citizens are responsible for the crimes committed abroad. In 
cases when a crime was committed by a Polish public official on duty 
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outside of the Polish territory and in relation to the person's public dut 
the existence of an appropriate legal act in affect at the place where the 
crime was committed does not constitute the condition for legal responsibilit 
Otherwise, the condition for the amenability to punishment for a crime 
including the crime of corruption, is that the act is punishable by law in 
the country where it was committed. 

If a foreigner committed a crime outside of his or her territory, he or she 
may be convicted of a crime in Poland provided the crime was committed 
against the Polish national interest, against a Polish Citizen, a Polish legal 
person or against another Polish organizational unit. The Polish penal code is 
also applied to foreign nationals staying on the Polish territory who have not 
been released to another country, and who have committed crimes punishable 
by more than two-year imprisonment based on the Polish law. 

The Polish penal code also foresees the application of the Polish law 
on the basis of the so-called absolute protection. That means that despite 
of the regulations valid at the place where a crime was committed, the 
Polish law is applied to both a Polish Citizen as well as to a foreign 
national who committed crimes against Polish national security, against 
essential economic interests or against Polish institutions. 

Polish penal code is also applied to both a Polish Citizen and to 
a foreign national who committed crimes outside of the territory of Poland 
in cases when Poland is bound to persecution based on international 
agreements and if the perpetrators have not been released to another 
country. It needs to be acknowledged that the development of the universal 
jurisprudence is the right way to fight the crimes of corruption. 

3. International Criminal Court 

It would be a good Solution to make the International Criminal Court 
take over bribery and crimes of corruption under its jurisdiction. 

4. Mutual assistance in criminal matters 

Corruption that manifests itself by offers of bribes for public officials 
by representatives of foreign companies has been taking place during the 
last 10 years. This phenomenon is related to the creation of the free market 
economy and privatization of national enterprises in Poland. Practical 
difficulties in terms of international Cooperation in prosecution of those 
types of crimes have not been noted. 
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•ff The scale of the crimes of bribery committed by Polish Citizens outside 
p : 0f Poland is not known. Moreover, major difficulties in terms of international 
| Cooperation aiming at prosecution of this category of crimes have not been 

noted. In other words, such cases have been very rare and therefore not 
|S, gufficient to formulate a real assessment of the capacity for international 
ffrCooperation in this regard. 

jp 5. Repatriation of assets 

Ii Repatriation of assets from corruption offences to the countries of 
| origin should be the result of the convictions of perpetrators who committed 
J. the crimes of corruption of international dimension. Such a Solution also 

has a preventive meaning. 

6. International and regional Conventions 

Poland is a signatory of the following Conventions: 
- OECD Convention on Fighting Bribery ratified in 1999; 
- the UN Convention Against Organized International Crime ratified 

in 2000; 
- Statue of the International Criminal Tribunal ratified in 2001; 
- the European Council's Convention on corruption that is presently at 

its latest stage of the ratification process. The appropriate conclusions have 
been filed with the Ministry of Foreign Affairs. 

7. proposals to elaborate a new UN Convention Against Corruption 

In order to introduce new means to fight the crimes of corruption, 
including the institution of the main witness, a new UN Convention against 
corruption seems to be needed. 

VIIL Prevention of corruption 

In Poland the preventive measures against corruption are the following: 
- the requirement to file an annual Statement on one's material status 

by public officials, including judges and prosecutors (that are pubhshed); 
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- the requirement to file annual statements of one's material status by 
the members of the Parliament published in the press; 

- suppression of any economic activity and a ban to hold positions at 
the Company boards of directors by the members of the Parliament. 

IX. Proposals to combat corruption 

Polish public opinion has high hopes in terms of efFicient battle against 
corruption that might be brought about by a new act on the access to 
public Information that is to be voted by the Polish Parliament. This act 
would make it possible for journalists to reveal all the circumstances and 
motives of the decision making process made by public functionaries. 
Therefore, this act provides the grounds for social control over actions of 
State officials, including judges. 

As far as solutions related to the Polish penal law, it seems necessary 
to introduce two basic changes: 

- the penal law should guarantee legal immunity to a perpetrator of 
active bribery who presented a bribe upon a request made by a public 
official and who notified a prosecutor about the fact; 

- the penal law should also determine legal immunity to a public 
official who is presented with a bribe (that he has not requested) in order 
to deliver to a prosecutor an immediate proof of active bribery. 

Generally speaking, the corruption phenomenon in all its forms should 
be considered endangering to the basis of a democratic country based on 
the letter of law. 

f S E C T I O N V. B. 
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| L'opportunite des poursuites et ses limites 
6 •y-

4. 
f I. Le röle preponderant du principe de legalite en proces penal 
| polonais 
j 
| Le principe de legalite joue un röle primordial en proces penal polonais. 
f L'art. 10 § 1 du code de procedure penale polonais de 1997 l'exprime ainsi: 

«L'organe dont la täche est de poursuivre les delits est oblige d'intenter et 
t de mener une procedure preparatoire et l'accusateur public est tenu de 
f presenter et de supporter l'accusation pour un acte poursuivi d'office». Le 
; procureur avant tout, et les organes de police sont cet organe vise par la 
1 loi. Ces derniers peuvent, sous la surveillance du procureur, intenter et 
] mener l'instruction en affaires de moindre importance; en affaires majeures, 

ils ne participent qu'a l'instruction conduite par le procureur. S'agissant 
des affaires de moindre importance, consideres par les tribunaux locaux 
selon un mode simplifie, ce sont encore les organes de l'administration 
d'Etat qui peuvent intervenir aussi en tant qu'accusateur public, soit en 
lieu et place du procureur, soit aux cötes de celui-ci. Tant la theorie que 
la pratique admettent que le principe de legalite est aussi obligatoire pour 
les tribunaux, lesquels apres le depöt d'un acte d'accusation, ou d'une 
requete visant le prononce du non-lieu conditionnel de la procedure penale, 
doivent clöturer une äff aire concernee par la prononciation d'un arret 
pertinent qui decide quant ä la responsabilite penale de l'auteur du crime, 
sauf les conditions de fond formelles negatives pour un proces penal (la 
prescription de la peine, res iudicata, le manque de caractere d'un individu 
permettant de le juger par un tribunal penal, etc.). 

Le Code considere l'opportunite des poursuites comme une exception du 
principe de legalite et la redaction de l'art. 10 § 2 du C.p.pen. le precise 
ainsi: «Sauf les cas vis es par la loi ou par le droit international, personne 
ne peut etre exempte de responsabilite penale pour un delit commis». 

[311] 
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Le respect du principe de legalite est fortement enracine en theorie 
proces penal. On indique deux motifs principaux pour lesquels il doit etre 
respecte. Premier ement, il exprime l'idee de l'egalite en traitement des auteurs 
des delits laquelle doit, par ailleurs, dominer le systeme judiciaire d'un payS 

democratique. Deuxiemement, ce principe decoule logiquement d'une juste 
position de la doctrine du droit penal selon laquelle on n'a pas besoin de 
tendre a faire infliger aux auteurs des delits de peines excessivement severes 
pour combattre la delinquance; il faut, par contre, s'efforcer de faire en sorte 
que le fait de commission d'un delit ne passe pas impuni etant chaque fois 
reprime par une reaction adequate des organes judiciaires de justice. 

Remarquons toutefois que selon une position generalement admise en 
doctrine polonaise actuelle le principe de legalite est entendu autrement que 
la theorie classique du droit penal ne l'entendait par le passe, ä savoir: 
conformement au principe nullum crimen sine poena. II resulte de cette 
approche modifiee que le tribunal doit prononcer un arret qui constate 
qu'un delit concret est commis par l'auteur, mais compte tenu de certaines 
circonstances specifiques de l'affaire, ou d'un poids mineur de l'acte, soit 
il renonce ä lui infliger une peine, soit il se borae ä n'appliquer que de 
mesures penales precises, soit il decide du non-lieu conditionnel de la 
procedure penale en imposant les charges de probations ä l'auteur de l'acte. 

Par exemple, le tribunal peut renoncer ä infliger une peine au cas oü 
l'auteur de l'acte: depasse les limites des necessites de la legitime defense 
(art. 25 § 2 c.pen.) ou Celles de l'action en etat de necessite (art. 26 §3 
c.pen.); prive l'homme de vie sur sa demande ou sous l'influence de la 
compassion pour lui (art. 150 § 2 c.pen.); porte l'atteinte ä l'inviolabilite 
de l'integrite corporelle d'un fonctionnaire pour cause d'un comportement 
incorrecte de celui-ci (art. 222 § 2 c.pen.), depose un faux temoignage, 
presente une fausse expertise ou une fausse traduction assermentee concernant 
les circonstances n'etant pas susceptibles d'influencer sur la decision en 
affaire ou s'il rectifie ceux-ci avant que l'affaire ne soit tranchee (art. 233 
§ 5 c.pen.), a rendu une procedure penale plus difficile ou l'a faite echouer 
en pretant ainsi son aide ä l'un de ses proches pour lui permettre d'eviter 
une responsabilite penale ou lorsqu'il a agi par la crainte d'une responsabilite 
penale qui menace lui-meme ou ses proches (art. 239 § 3 c.pen.). 

Le tribunal peut proceder, en situations speciales, ä une attenuation 
extraordinaire de la peine prevue par la loi, renoncer ä l'infliger et se 
borner ä prononcer a l'egard de l'auteur d'un delit de moindre importance 
l'une des mesures penales d'entre Celles qui sont visees a l'art. 39 points 
1-8 (art. 60 § 7 c.pen). On trouve parmi ces mesures: interdiction d'occuper 
certains postes, la profession ou l'activite economique; interdiction de 
conduire de vehicules, confiscation des objets provenant directement d'un 
delit ou lesquels soit ont servi, soit ont ete destines a commettre un delit; 
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f : Obligation de reparer des dommages faits par un delit, indemnite pronon^able, 
| soit sous forme d'une somme d'argent destinee ä la victime, soit, en cas 
1: des types concrets de delits, ä un but non lucratif lie ä la protection de 
| ja sante ou de l'environnement; prestation pecuniaire pour une oeuvre 
; sociale definie dont le montant prononce est sensiblement moins grand que 
s- celui d'une indemnite autorise par la loi; divulgation publique du jugement. 
|/ Le tribunal peut conditionnellement prononcer le non-lieu de la procedure 
I en cas oü la faute de l'accuse et la nocivite sociale de son acte ne sont 
V. pas significatifs, les circonstances de sa commission ne suscitent pas de 
!'; doutes, l'auteur n'a pas ete jusqu'alors condamne pour un delit intentionnel 
S et on a tout lieu, ä juste titre, d'attendre que, malgre le non-lieu prononce, 
i il menera une vie conforme aux lois et reguliere sans commettre plus de delit. 
t Le tribunal peut prononcer un tel arret a l'egard des auteurs des delits 
i menaces par une peine inferieure ä 3 ans de la privation de liberte. En cas oü 
I l'auteur repare les dommages qu'il a faits ä la victime ou s'est mis d'accord 
| avec eile sur les modalites de leur reparation, le tribunal est en droit de 
I proceder de meme en cas des delits menaces par une peine inferieure ä 5 ans 
| de privation de liberte (art. 66 c.pen.). Le non-lieu conditionnel de la procedure 
I est valable pour un delai d'epreuve qui est de 1 an a 2 ans a compter de la 
| date oü l'arret devient definitif. En pronon^ant le non-lieu conditionnel de la 
j procedure, le tribunal non seulement oblige l'accuse de reparer, integralement 
; ou partiellement, les dommages faits; il peut lui imposer egalement les autres 

obligations de probations (demander pardon ä la victime, executer l'obligation 
qu'il a de subvenir aux frais de subsistance d'une autre personne, refuser de 

r= consommer de Palcool en exces ou d'utiliser les stupefiants, assurer des 
• prestations pecuniaires pour une oeuvre sociale concrete, imposer l'interdiction 
ü de conduire de vehicules pendant une periode inferieure a 2 ans). Le tribunal 
1 reprend une procedure conditionnellement classee en cas oü l'auteur de 
,: l'infraction a commis un delit intentionnel au cours du delai d'epreuve, et il est 
{ en droit de la reprendre egalement aux cas oü: il a viole, d'une autre fagon 

flagrante de l'ordre juridique; il contournent l'execution des obligations de 
probations, ou il n'a pas realise la transaction conclue avec la victime (art. 68 

;l c.pen). Seul le tribunal peut prononcer le non-lieu conditionnel de la procedure 
• (en seance oü la participation des parties est admise ou en audience); le 

procureur par contre peut intervenir aupres du tribunal avec une requete visant 
: ce non-lieu qu'il depose, une fois la procedure preparatoire terminee, en lieu et 
; place d'un acte d'accusation (art. 336 c.p.pen.). Ces dernieres annees, le 
I non-lieu conditionnel de la procedure represente 3% environ du nombre 
j general des procedures judiciaires1. 

1 Dans les annees 1998-2000, cette mesure est appliquee en 70.385 affaires, respectivement: 
1998 - 21.492; 1999 - 25.494; 2000 - 23.399. 
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II. L'etendue de la presence de l'opportunite en tant qu'une 
exception au principe de legalite 

1. Certains auteurs voient une influenae de l'opportunite des poursuite 
pour delits en redaction de l'art. 17 § 1 point 3 c.p.pen. 

Cet article dispose qu'en cas oü la nocivite sociale d'un acte illicite est 
mineure / negügeable, on n'engage pas de procedure penale et que le 
non-lieu d'une procedure dejä engagee est prononce. Le cas echeant, le 
procureur dejä est tenu de proceder au non-lieu de la procedure penale (ou 
de refuser de l'intenter) au cours de la procedure preparatoire; en cas oü 
ce non-lieu n'intervient qu'apres le depöt de l'acte d'accusation, c'est le 
tribunal qui le fait. A present, la majorite des theoriciens sont convaincue 
que ce n'est pas en fait une manifestation de l'opportunite des poursuites, 
c'est-a-dire une derogation ä d'exigences imposees par le principe de 
legalite, mais que c'est plutöt une consequence d'avoir adopte une defmition 
materielle et formelle du delit en dispositions du code penal. Or, conformement 
a Pancien principe romain: de minimis non curat praetor, le legislateur admet 
a l'art. 1 § 2 du c.pen. qu'en cas d'une nocivite sociale insignifiante minime 
d'un acte qui est illicite ä la lumiere du droit penal, cet acte n'est pas 
considere comme un delit. Dans le cas oü un tel acte est constate au cours 
d'une procedure penale, il faut alors prononcer son non-lieu a defaut de 
condition de fond materielle pour les poursuites, sachant que seule une 
exception de commission de delit peut Petre. Bien evidemment, cela n'exclut 
pas la responsabilite de l'auteur dans le cadre d'une procedure d'un autre 
type, par ex: une procedure civile, disciplinaire ou administrative. 

Cependant, les procureurs peuvent abuser de cette disposition, et ils en 
ont abusaient parfois, pour prendre de decisions opportunes sur le non-lieu 
d'une procedure preparatoire en affaires oü un acte epuisait tous les traits 
formels et materiels du delit. II faudrait donc tenir compte de telles 
manifestations de l'opportunite au parquet (presentes en pratique et aperpues 
par la doctrine), ainsi qu'essayer de l'empecher. Les auteurs du Code de 
procedure penale de 1997 l'ont vue et nous en reparlerons dans la suite 
de notre rapport. 

2. Nul doute que le contenu de l'art. 11 c.p.pen. est une derogation au 
principe de legalite pour le compte de l'opportunite. Cette disposition 
permet au tribunal, et au procureur au cours d'une procedure preparatoire, 
de decider du non-lieu classer d'une procedure penale relative au delit 
menacee par une peine de privation de liberte inferieure ä 5 ans: «[...] en 
cas oü le prononce de peine a Pegard de l'accuse serait, ä Pevidence, non 
fonde, compte tenu du type et du montant d'une autre peine ayant force 
de chose jugee pour un autre delit et l'interet de la victime ne s'y oppose 
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|? pas». En cas oü la peine pour un delit de moindre importance n'a pas 
I encore ete defmitivement prononcee, la procedure penale pour un delit 
f , giineur peut etre suspendue; avant Pecheance de 3 mois, ä compter de la 
f-date oü l'arret relatif au delit majeur a acquis la force de chose jugee, il 
f.. faut soit proceder au non-lieu de la procedure suspendue, soit la reprendre 
.• et la poursuivre. 
%: L'opportunite des poursuites qui s'y manifeste trouve sa justification 
I pratique en manque de motifs pour mener tout le proces penal pour un 
I delit mineur menace par une peine qui rentrerait entierement dans le 
'U montant de la peine prononcee pour un autre delit majeur, lors de 
! l'application d'une peine accumulative, connue de la legislation polonaise, 
f dans ses limites admissibles maximales visees ä l'art. 86 et Part. 88 c.pen. 
| C'est une Institution juridique tout ä fait nouvelle introduite au code de 
1 procedure penale de 1997 dont l'application pratique reste encore faible 
• ä present. 
{ 3. La loi du 25 juin 1997 sur le temoin principal (king's witness) 
l (J. des Lois n° 14, texte 1083, modif. 1. des Lois n° 50 de 2001, texte n° 
| 40) qui reste en vigueur, une fois de plus prorogee, jusqu'au 1 septembre 
I 2006, permet une certaine opportunite en pratique du parquet. A savoir, 
1 son article 9 dispose que l'auteur n'est pas soumis ä la peine pour avoir 
• pris part en delits vises ä Part. 1 de cette loi (ce sont des delits majeurs 

selectivement retenus), s'il les a denonces en intervenant en tant que temoin 
i principal ä une instance penale en cours. Le suspect peut obtenir le Statut 

du temoin principal en cas oü ses explications (deposees de bon gre) 
; transmises ä l'organe charge de procedure preparatoire comportent des 
^ informations susceptibles de contribuer a communiquer les circonstances 

d'un delit, a devoiler les coauteurs de l'infraction, ä reveler d'autres delits 
• ou ä les prevenir et en cas oü il s'oblige a deposer les temoignages complets 

en instance devant le tribunal. Par contre, ce Statut n'est pas disponible 
pour le suspect qui: en participant ä un delit vise par une loi donnee, soit 
s'est efforce de commettre un homicide, ou l'a commis ou encore a coparticipe 
en sa commission; soit persuadait une autre personne a commettre un delit 
soumis au regime d'une loi donnee; soit creait un groupe organise ou une 
association criminels ou les dirigeait (art. 4). Le tribunal decide d'accorder 
le Statut du temoin principal, sur la requete du procureur. 

Le droit au privilege de l'impunite est refuse au temoin principal qui, 
au cours de la procedure: a depose une contreverite ou a cache une verite 
ayant trait ä des circonstances substantielles de l'affaire, ou a refuse de 
deposer ses temoignages devant le tribunal, a commis un nouveau delit en 
agissant au sein d'un groupe organise ou association criminels. En plus, la 
loi prevoit qu'il est possible, dans le delai d'un an ä dater du jour oü le 
non-lieu a acquis la force de la chose jugee, de reprendre une procedure 
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penale a l'egard du temoin principal, s'il ne respecte pas les conditions 
visees ä l'art. 11 de la loi. L'institution de temoin principal est dejä mise 
en pratique, de fa^on efficace parfois, dans les affaires concernant des delits 
dangereux commis par des groupes organises. 

III. Les poursuites pour delits faites sur l'accusation privee, 
ainsi qu'a la plainte de la victime 

Le systeme du droit penal polonais admet comme principe que les delits 
sont poursuivis d'office predomine en; ils sont donc poursuivis sur l'accusation 
publique, quels que soient la volonte et le comportement de la personne 
ayant subi un prejudice (de la victime). C'est une majorite significative des 
delits et au fond le principe de legalite doit s'y appliquer. 

II existe deux groupes de delits qui sont poursuivis en fonction de la 
volonte de la victime qui peut y intervenir en degre differencie d'oü une 
application restreinte du principe de legalite. Ce sont les delits poursuivis 
sur l'accusation privee de la victime, ainsi que ceux qui sont poursuivies 
sur l'accusation publique, sous condition toutefois que la victime depose ü 
une requete ä des organes processuels competents2. 

En instances introduites par une accusation privee, la victime peut 
deposer au tribunal son propre acte d'accusation, mais ce n'est pas obligatoire. 
L'accusation privee ne fait poursuivre que certains delits mineurs, dont 
l'importance n'exige pas en fait l'intervention d'office de l'accusateur public 
devant le tribunal. Ce sont les delits suivants: la lesion corporelle legere, 
la diffamation, l'atteinte ä l'integrite corporelle, l'outrage (l'art. 157 § 4 en 
rapport avec §§ 2 et 3, art. 212, art. 216, art. 217 c.pen,), ainsi que le fait 
de se soustraire au devoir impose de publier une rectification ou une 
reponse, prevues par le droit de presse, ou leur publication qui ne respecte 
pas les conditions definie par la loi lorsque la victime est une personne 
physique, ainsi qu'une contravention aux droits d'auteur statues par la loi 
sur le droit d'auteur. 

L'accusateur prive peut disposer librement de sa plainte tout au cours 
de la procedure penale et il peut desister de son accusation jusqu'au 
moment de sa fin definitive en sorte que le tribunal se voie alors contraint 
ä prononcer son non-Üeu. Cependant, du moment oü l'acte d'accusation 
est lu en audience au tribunal du premier ressort (exception de commission 

2 Les affaires qui sont poursuivis sur 1'accusation privee constituent environ 3% du 
nombre general des affaires. 
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f d'un delit devient alors publique), le non-lieu de la procedure exige 
egalement un consentement de l'accuse. Cet etat des choses mis a part, 

t avant de fixer une date de l'audience au tribunal dans ce type d'affaires 
penales, le juge doit proceder ä une procedure de mediation entre l'accusateur 
prive et l'accuse; en cas du resultat positif de celle-ci, le non-lieu de la 
procedure est egalement prononce (art. 489 c.p.pen.). 

Pourtant, ces affaires ne se trouvent pas tout ä fait exclues du champs 
de competences du procureur en tant qu'accusateur qui peut, lui-meme, soit 
intenter une procedure penale, soit intervenir en une procedure dejä engagee 
suite au depöt d'une plainte par accusateur prive, en cas oü il constate 
que l'interet social l'exige (art. 60 c.p.pen.). Des lors la procedure penale 
se deroule d'office et la victime ne peut y participer qu'en qualite d'un 
accusateur subsidiaire a cöte du procureur, sans avoir droit de faire decider 
du non-lieu de la procedure par le desistement de son accusation. 
L'intervention du procureur en poursuites pour ce type de delits, une action 
d'office donc, est plutöt exceptionnelle en pratique. On ne peut y voir que 
certains elements de l'action du principe de legalite qui s'expriment en 
limitation de l'arbitraire de la decision du procureur qui doit la faire 
reposer sur les criteres objectifs et lisibles d'une defense de l'interet social; 
celui-ci pouvant etre lie par ex. a la necessite de defendre les droits violes 
des personnes intimidees ou desarmees qui ont peur d'intervenir en accusant 
les auteurs des delits, a la frequence des delits commis souvent par les 
memes auteurs et relevant du regime de l'accusation privee. 

Le groupe de delits qui ne sont poursuivis qu'a la plainte de la victime 
est bien plus nombreux; il y en a plus qu'une vingtaine au Code penal. 
Parmi ceux-ci, nous trouvons aussi des delits majeurs comme, par ex. un 
viol. On y compte aussi, entre autres, certains delits sexuels (commis avec 
l'emploi de la force, l'usage fait de l'etat de manque de moyens de defense 
de la victime ou de son rapport de dependance ä l'egard de l'auteur, art. 
205 en rapport avec les art. 197-199 c.pen.); certains delits faits au 
prejudice des proches (une lesion corporelle pas trop grave, les vols, 
l'appropriation, les escroqueries, la prise d'un vehicule en vue de l'usage 
de courte duree (art. 157 § 5, 177 § 3, 192, 278, 279, 284, 286, 289 c.pen.); 
ainsi que plusieurs autres delits, dont, entre autres: fait d'exposer au risque 
de contagion avec le virus du SIDA, avec une maladie venerienne ou avec 
une autre grave maladie contagieuse, fait d'operer un traitement medical 
sans consentement prealable du patient, fait de se soustraire obstinement 
a payer les aliments, la violation du secret de la correspondance, la 
destruction ou l'endommagement de la chose d'autrui (art. 161, 192, 209, 
267, 288 § 4 c.pen.). 

Les motifs pour lesquels on engage, ou non, des poursuites d'office pour 
delits enumeres ci-dessus sont differencies en fonction de la volonte de leurs 
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victimes. La plupart du temps, il s'agit de respecter la volonte des victimes 
en cas oü une procedure penale, le fait de l'intenter et de la mener p e u t 
les exposer ä de nouvelles experiences psychiques douloureuses (le cas des 
delits sexuels) ou lorsqu'elle porte l'atteinte a leurs liens familiaux (le cas 
des delits au prejudice des proches. En plus, en majorite des cas des delits 
sexuels, une procedure penale menee contre la volonte de la victime fait 
qu'elle s'avere peu efficace dans la mesure ou le succes de cette procedure 
depend du depöt des temoignages ä charge par la victime qui s'y soustrairait 
normalement, 

Du moment oü la requete relative ä la poursuite est deposee, le 
procureur est tenu alors de mener la procedure conformement au principe 
de legalite. La victime peut encore retirer sa requete, sur le consentement 
du procureur au cours de la procedure preparatoire ou, plus tard, sur celui 
du tribunal, en tout cas avant que la lecture de l'acte d'accusation a la 
premiere audience soit faite devant le tribunal de premiere instance (art. 
12 §3 c.p.pen.) ce qui aboutxt au non-lieu de la procedure. Le retrait de 
la requete est pourtant impossible en cas du viol. Le cas echeant, le 
legislateur voulait proteger les victimes contre les pressions, difficiles 
a devoiler, les contraignant a retirer les requetes dejä deposees. Certes, on 
peut voir certains elements d'opportunite en consentement, donne par le 
procureur ou par le tribunal, pour retirer la requete relative aux poursuites 
pour ce groupe des delits. Toutefois, les decisions prises en ce type 
d'affaires ne doivent pas autoriser un laisser-aller, au contraire, elles doivent 
reposer sur les motifs pertinents. 

IV. Le principe de legalite et la question de l'immunite 

Les limitations de la possibilite des poursuites des auteurs des delits 
peuvent decouler aussi des immunites processuelles qui reviennent a certaines 
personnes exergant d'importantes fonctions d'Etat et qui, pour cette raison, 
ne peuvent etre exposees ni ä des accusations tendancieuses, ni ä faire 
encourir une responsabilite penale sans motifs. C'est pourquoi, afin de 
pouvoir poursuivre de telles personnes, il faut d'abord obtenir une autorisation 
d'un pouvoir competent vise par la loi auquel il faut la demander (art. 13 
c.p.pen.). Les titulaires de cette immunite sont: membres du Parlement, 
c'est-ä-dire les deputes de la Diete et les senateurs (art. 105 al. et l'art. 108 
de la Constitution); les juges de tous les tribunaux (art. 181 de la Cons-
titution), les juges du Tribunal constitutionnel (art. 196 de la Constitution) 
ainsi que les membres du Tribunal d'Etat (art. 200 de la Constitution); ies 
procureurs (art. 54 de la loi sur le Parquet), Porte-parole des droits civiques 
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§ (art. 211 de la Constitution); President de la Chambre supreme de contröle 
f (art. 206 de la Constitution); Presidents adjoints et Directeur general de la 
jt Chambre supreme de contröle, ainsi que les fonctionnaires de cet organe 
ff surveillant ou executant les Operations de contröle s'agissant des actes 

commis au cours de l'exercice de leur fonction (art. 18 de la loi sur la 
| Chambre supreme de contröle); Inspecteur national charge de la protection 
| des donnees personnelles (art. 11 de la loi sur la protection des donnees 
| personnelles). 
| Les autorisations permettant de faire encourir ä ces personnes une respon-
ff sabilite penale sont delivrees par: la Diete ou le Senat quant aux deputes et 
f senateurs; leurs tribunaux internes disciplinaires ä l'egard des juges des 
I tribunaux de droit commun, des tribunaux militaires, de la Cour supreme, de 
f: la Cour supreme d'administration; leurs assemblee generales respectives vis-ä-
1 -vis des juges du Tribunal constitutionnel et des membres du Tribunal d'Etat; 
f la Commission disciplinaire interne en ce qui concerne les procureurs; la Diete 
% vis-ä-vis du Defenseur des Droits Civiques (l'Ombudsman), President de la 
f Chambre supreme de contröle et de l'Inspecteur national de la Protection des 
| donnees personnelles; le College de la Chambre supreme de contröle lorsqu'il 
I s'agit des fonctionnaires de cette Chambre. 

L'accusateur (qu'il soit public ou prive) est competent de demander une 
autorisation requise a un organe competent pour les poursuites de toutes ces 

• personnes. Conformement au principe de legalite, le procureur est oblige de 
demander cette autorisation en cas des delits poursuivis d'office. Lorsque 
1'autorisation lui est refusee, il n'a droit ni d'intenter, ni de mener une 
procedure penale; l'immunite non levee constitue une condition de fond 
negative pour le proces penal. II en resulte que nous pouvons y voir une 
limitation imposee ä l'application du principe de legalite au profit de 
l'opportunite des poursuites pour delits. Toutefois, les theoriciens indiquent 
a juste titre que le principe de legalite doit avoir une force obligatoire aussi 
pour les organes susceptibles de delivrer les autorisations pour les poursuites 
des personnes protegees par une immunite en cas oü l'on a tout lieu de les 
soupgonner avoir commis un delit. Or, l'immunite dont elles sont titulaires 
n'est pas une espece de privilege d'impunite, mais une assurance contre la 
possibilite de les chicaner en rapport avec l'exercice de leurs fonctions. 
Cependant, la pratique montre qu'un tel comportement des organes qui 
delivrent les autorisations pour poursuivre les personnes protegees par une 
immunite n'est pas toujours respecte. Cette remarque concerne avant tout les 
decisions prises en cette matiere par les organes du Parlement. II en resulte les 
postulats de plus en plus frequents visant ä limiter l'etendue de l'immunite des 
deputes et des senateurs, ainsi que les revendications relatives ä l'augmentation 
de l'efficacite des tribunaux disciplinaires qui autorisent les poursuites des juges 
suspects de la corruption. 
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V. La legalite et l'opportunite des poursuites et la mediation 
en proces penal 

En considerant la matiere de la legalite et de l'opportunite des poursuites 
des auteurs des delits, il faut remarquer l'institution de mediation, introduite au 
proces penal par le Code de 1997. Conformement ä l'art. 320 c.p.pen., le 
procureur est en droit, sur l'initiative des parties ou sur sa propre initiative 
apres leur consentement prealable, mettre 1'affaire en voie de mediation entre 
l'auteur et la victime du delit en cas oü son resultat peut deboucher a une 
requete appropriee. Cette requete peut avoir pour objet: un non-lieu condition-
nel de la procedure penale, une prononciation d'un jugement considerablement 
adouci sans passer par l'audience, c'est-ä-dire ce jugement est prononce ä la 
seance du tribunal oü ne sont admises que les parties, leurs defendeurs et 
fondes de pouvoir, l'intervention au cours de l'audience en vue d'une suspen-
sion conditionnelle de la peine prononcee, etc, Au cours de la procedure 
devant le tribunal, celui-ci peut mettre l'affaire en voie de mediation. 

Des sujets speciaux, qui ne sont pas organes processuels, ont droit de 
mener la mediation. Nous y comptons: a) certaines institutions, lesquelles 
conformement ä leurs täches statuaires, ont declare qu'elles sont pretes de 
realiser une procedure de mediation et lesquelles, de ce fait, sont mscrites 
sur une liste tenue aux Cours d'appel; b) personnes dignes de confiance,; 
remplissant certaines conditions formelles (citoyennete polonaise, 26 ans 
revolus, non condamnees pour delit), ayant une experience de la vie et 
connaissances süffisantes pour resoudre des conflits et qui sont egalement 
inscrites sur une liste des mediateurs individuels tenue aux Cours d'appel; 
c) institutions et personnes dignes de confiance qui n'ont declare leur 
volonte de faire une mediation que dans une affaire concrete. 

Un resultat positif de la mediation qui fait aboutir a la conclusion d'une 
transaction entre l'accuse et la victime, ainsi qu'ä la realisation de ses 
conditions ne termine pas pourtant de procedure penale qui ne peut etre 
clöturee que par le tribunal qui tient proprement compte de ce resultat; 
dans son arret relatif au constat sur le delit commis et sur ses effets 
juridiques. Conformement ä ce que nous avons signale ci-dessus, la mediation 
ainsi congue reste en accord avec le principe de legalite parce qu'elle 
favorise une plus grande rationalite de la poütique penale en le liant au 
devoir de reparer les effets de delits impose ä leurs auteurs. 

L'institution de mediation n'est pas encore largement exploitee en 
pratique. Plusieurs causes sont ä l'origine de cet etat des choses, en 
particulier: un certain conservatisme des praticiens (juges et procureurs) 
ä l'egard de cette nouvelle Institution, ainsi qu'un nombre restreint des 
mediateurs correctement formes et competents. Un autre obstacle de son 
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eXploitation en phase de la procedure preparatoire est que les procureurs 
i | sont prives de droit de decider eux-memes du non-lieu d'une procedure 
^•penale, bien que le resultat final de la mediation soit positive. Iis ne 
| peuvent le faire qu'en cas oü ils constatent, en sortant d'une certaine 
I maniere du cadre des limites imposees par une interpretation grammaticale 

des disposition du droit penal, que l'acte de la personne suspecte d'un delit 
fle presente qu'une nocivite sociale insignifiante, qu'il n'est pas donc delit; 

; ceci limite tres fortement la possibilite de clöturer une affaire a la phase 
d'une procedure preparatoire. Le cas echeant, le procureur est tenu, presque 

I; toujours, de mettre l'affaire ä l'instance avec son acte d'accusation ou avec 
• sa requete relative au non-lieu conditionnel de la procedure, et cela malgre 

un resultat positif de la mediation. Une teile Solution ne reduit pas le 
fi volume du travail du procureur, eile ne raccourcit non plus le deroulement 
| de la procedure penale, eile ne decharge pas, enfin, les tribunaux qui restent 
Z contraints de considerer des affaires penales d'un poids mineur qui sont en 

fait dejä resolues a l'amiable entre les parties. 
En voici des raisons pour lesquelles on avance maintenant les postulats 

f legislatifs qui tendent ä donner aux procureurs le droit de decider du non-lieu 
{ de la procedure en cas oü l'auteur et la victime d'un delit concluent une 
o transaction et ses conditions sont entierement remplies par le prevenu au cours 

de la procedure preparatoire, sans qu'il soit necessaire de mettre l'affaire 
; a l'instance. E videmment, cela constituerait une sorte de derogation eu egard 

au principe de legalite au profit de l'opportunite du procureur, cette cession 
etant quand meme moderee et rationnelle de par sa nature. Le fait d'avoir 
commis un delit n'en restera pas neglige, sans faire reagir les organes tenus de 
poursuivre son auteur car la decision du procureur qui decide du non-lieu 
d'une procedure, et de renoncer ainsi a d'introduire son accusation au tribunal, 
reposerait sur le constat que le prevenu a deja Supporte, en degre süffisant, les 
effets de son acte, en reparant de bon gre le mal qu'il a fait ä la victime. De 
telles decisions du procureur seraient prises sans porter l'atteinte au droit au 
jugement, tant de l'auteur que de la victime du delit, satisfaits tous les deux 
d'une transaction et de sa realisation. 

VI. L'opportunite des poursuites pour delits en pratique 
des organes processuels 

Independamment des reglementations presentees ci-dessus, on ne saurait 
pas ignorer une forte presence de l'opportunite des poursuites en pratique 
des organes processuels. Un grand nombre des non-lieux des procedures 
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preparatoire, ainsi que de donnees statistiques, peu satisfaisantes, relatives 
au niveau de revelation des auteurs des delits faisant l'objet de ces p r o -
cedures en temoignent. A l'origine de cet etat des choses on trouve 
surtout de competences insuffisantes, ainsi que l'activite peu energique en 
revelation des delits et de leurs auteurs de la part d'une partie des 
fonctionnaires des organes de la police. Cela se traduit en pratique d'une 
partie de ces organes consistant ä ne pas reagir rapidement ä la denon-
ciation sur delits commis, ou meme ä refuser de recevoir de telles denon-
ciations s'agissant des delits relativement mineurs et oü la victime ne sait 
pas designer une personne suspecte d'avoir commis l'acte declare. II en 
resulte un trop grand nombre d'affaires qui debouchent ä une renon-
ciation aux poursuites ou au non-lieu de la procedure d'instruction pre-
paratoire ä defaut de revelation des auteurs des delits ou a defaut de 
preuves ä charge süffisantes pour deposer un acte d'accusation contre 
des personnes suspectes de les avoir commis. En outre, la pratique pro-
cessuelle permet de reduire, par dessus de mesure, l'evaluation de la 
nocivite sociale de l'acte commis par l'auteur et de classeer une procedu-
re preparatoire pour cause que les conditions de fond d'un delit ne sont 
pas epuisees (voir supra). 

Le legislateur a pris en compte la possibilite que de telles manifes-
tations de l'opportunite de la part des organes de poursuites et du Par-
quet peuvent apparaitre en donnant ä des personnes ayant subi des 
prejudices du fait d'un delit commis un droit procedural de s'y opposer. 
Ces personnes peuvent maintenant porter une plainte au tribunal relative 
a la decision du procureur renongant a des poursuite ou sur le non-lieu 
d'une procedure penale; en cas oü la plainte est prise en compte, le 
tribunal leve la decision du procureur en precisant, en fonction du besoin, 
les circonstances qu'il faudrait eclairer ou les actes ä faire et ses precisions 
lient le procureur. En cas oü le procureur continue a ne pas trouver de 
base pour deposer un acte d'accusation et il redecide du non-lieu de la 
procedure ou de refuser ä l'ouvrir, sa decision devant cette fois etre 
maintenue en vigueur par un procureur superieur, la victime peut deposer 
au tribunal son propre acte d'accusation, sous reserve que celui-ci soit fait 
et signe par l'avocat (art. 330 en rapport avec l'art. 55 c.p.pen.). En notre 
doctrine, on considere cette reglementation, a juste titre, comme une 
garantie remarquable pour que les procureurs respectent en pratique la 
regle de la legalite des poursuites pour delits, meme si nous remarquons, 
en passant, que l'action de cette reglementation n'est pas encore largement 
visible. 

La pratique consistant en non reeeption des denonciations sur les delits 
commis par des organes des poursuites constitue un probleme. Meme s'il 
est difficile de cerner avec precision la portee de ce phenomene, mais on 

• L'opportunite des poursuites et ses limites 323 

I: admet neanmoins qu'il n'est pas rare. L'effet direct en est que le nombre 
j : des delits est sensiblement reduit par rapport ä la realite. En Pologne, 
| contrairement a l'usage en d'autres Etats, en particulier Etats-Unis, Gran-
j de Bretagne, Allemagne, l'examen des victimes des delits, est encore d'une 
f ' faible importance bien qu'il permette d'evaluer tant le niveau de delin-
l quance non declaree aux organes des poursuites que le niveau de delin-

quance enregistree. Neanmoins, il en resulte que l'indice de delits non 
declares varie fortement en fonction du type d'aete criminel. A savoir, il 

^ est d'environ 80% en cas des delits sexuels, de 60% en cas de brigandage, 
moins de 10% en cas de vol de la voiture. Par rapport ä d'autres pays 
europeens, la Pologne a Tun des indices superieurs des delits non declares 

; aux organes des poursuites. Presque 2/3 des victimes ne declarent pas le 
) fait qu'un delit est commis. Le manque de foi en efficacite de l'action de 
: la police est I'une des causes declarees de cet etat des choses. Un indice 
1 eleve de delits non declares veut dire non seulement que les donnees 

statistiques sur le niveau reel de delinquance en Pologne sont peu credib-
I les, mais aussi que l'on n'a pas d'information complete au sujet des 
3 comportements empreints d'opportunite dans l'activite de la police et du 
| Parquet. 

A commencer de la moitie des annees 90 du siecle passe, l'indice de 
revelation des delits se maintient au niveau d'environ 55% et il varie en 
fonction des types particuliers de delits. En cas d'homicides, l'indice de 
revelation depasse 80%; en celui de brigandages il est d'env. 40%; de vol, 
il est d'env. 20%. S'agissant des auteurs dont l'identite est inconnue au 
moment oü le delit est declare, il est actuellement moindre que 25%, et 
en grandes ville, il est encore nettement inferieur. En general, ces dernieres 
annees, plus de 55% des procedures penales engagees se terminaient par 
l'arret du non-lieu pour cause de la non-revelation des auteurs et env. 23% 
a peine aboutissaient au depöt des actes d'accusation. Tous les autres 
motifs du non-lieu de la procedure confondus constituent en tout moins 
que 10% des affaires tranchees par an. Dans ce groupe, le non-lieu de 
procedure pour cause d'une faible nocivite sociale est prononce en 0,4% 
des cas. Presque 10% des affaires connaissent le refus d'intenter une 
procedure penale. (Voir le tableau des donnees statistiques ci-joint. Sources: 
les donnees provenant du Quartier general de la Police, du Ministere de 
la Justice, de l'Institut de Justice). 

Pourtant, le milieu des fonctionnaires du Parquet postule, ces postulats 
meritant notre attention, d'elargir la possibilite d'appliquer l'opportunite en 
la matiere de decisions relatives au non-lieu de procedure preparatoire ä de 
tres nombreux cas parfois d'affaires penales relativement peu importantes. 
Ces postulats concernent, par ex. des delits d'une petite contrebande des 
marchandises pratiquee par une partie des habitants et amplement presents 
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sur des terrains frontaliers, ainsi que ia possession illicite de petites 
quantites de la drogue pour l'usage personnel. C'est en ce type d'affaires 
precisement que l'on peut avoir besoin de faire selectivement appel aux 
dispositions du Code penal sur une faible nocivite sociale des actes cotnmis 
quoique cet appel, eu egard ä 1'Observation du principe de legalite en proces 
penal relatif aux delits, ne soit pas une Solution tout-ä-fait correcte. Les 
auteurs de ce rapport ont l'impression qu'une meilleure Solution de ce 
probleme consisterait ä replacer certaines violations mineures du droit tres 
frequentes de la categorie des delits ä la categorie des contraventions 
c'est-ä-dire les classer parmi les actes qui ne sont menaces que par une 
amande dont le montant n'est pas trop eleve, imposee a l'issue d'une 
procedure simplifiee applicable en affaires relatives aux contraventions, ou 
meme enfin d'une procedure par mandats. 

VXL Remarques finales 

En guise de conclusion pour nos considerations qui precedent, nous 
exprimons notre conviction que le principe de legalite admis au Code 
de procedure penal doit conserver son poids dominant en tant qu'une 
base d'un systeme de lutte, legitime et efficace, contre la delinquance. 
Par ailleurs, son respect ne doit pas s'identifier ä la necessite d'infliger 
toujours une peine criminelle pour tout delit., mais il peut parfois 
s'exprimer en reaction au fait de sa commission sous forme d'application 
des mesures de probation ou de mesures penales liees avant tout 
ä l'obligation imposee ä l'auteur de l'acte de reparer le dommage et 
le prejudice fait ä la victime. L'admission, en certaines limites, d'elements 
de l'opportunite des poursuites pour delits doit s'inserer dans un cadre 
restreint dont 1a portee pratiquement applicable on doit toujours savoir 
rationnellement justifier. S'agissant du respect du principe de legalite, 
il ne doit pas empecher de conserver de certains delits specifiques po-
ursuivis sur l'accusation privee ou ä la requete de la victime, c'est-ä-dire, 
au fond, en fonction de la volonte et du comportement de la victime 
d'un delit, dont la position en types particuliers d'affaires penales est 
ä respecter. 
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Doctor of Law 

Regulating the Electronic Commerce 

I. Validity and security of electronic commercial transactions 

The rapid development of new forms of communication over a distance 
by means of electronic media in domestic and international trade arises 
some legal interpretation dilemmas. The dynamic spread of electronic 
services via Internet in both business to business and business to consumers 
transactions carries the need for reconstruction of the present legal framework 
and opens new planes of understanding traditional civil law institutions. 
Fresh notions like "Internet," "electronic commerce," "electronic contract 
or documents," "digital signatures" are not embraced by existing legal rules 
bringing about their consistent and constant changes. The modified legal 
framework for electronic communications in Poland is being strongly 
influenced by recent developments at EU level. Our plans to join European 
Union in 2004 incline Polish Government to support the adoption of 
uniform rules regulating validity and security of electronic commercial 
transactions. 

Taking into account the freedom of contract rule, the parties may, de 
lege lata, stipulate in a contract that a specified act in law between them 
is to be concluded or performed by electronic means of communication. 
Then such act in law (contract as well) will be regarded as binding and 
enforceable unless the special form is stipulated in the statutory law for 
its validity. Nonetheless such Solution is temporary and inadequate for 
large-scale and global commerce. 

It is beyond doubt that the proper and safe development of electronic 
commerce is mainly dependant on the creation of the appropriate legal 
infrastrueture. It is only the question whether such infrastructure ought to 
be developed on national or international level. Is there any need for either 
creation of new norms for electronic commerce or rather the application 

[327] 
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of existing principles, procedures or legal rules by way of Interpretation 
including the use of functional equivalents? It is still the troublesome 
dilemma whether the certain legal regulations (reg. for example electronic 
signatures) should be technologically neutral or consist in specific and strict 
technical solutions. 

The Polish legislator faced the above problems while it has been 
working recently on new act regulating electronic signatures and amending 
the Polish Civil Code (FCC) as far as the definitions of declaration of 
intent (Art. 60) and written form (Art. 78) are concerned. The Electronic 
Signature Act (the Act) of the 18th of September, 2001 is to come into 
force after 9 months counting from the date of its official publication in 
the Journal of Law (at the date of preparation of the Report the Act has 
not been published yet). The Act enters into force in the middle of August 
2002. 

The Polish legislator adopted a light regulatory approach in dealing with 
electronic signatures while aiming to be as "technology-neutral" as possible so 
that it does not become outdated by future technological progress. Despite the 
fact that the Act does not become law it has already raised much criticism-
among doctrine representatives, informatics experts and entrepreneurs. The Act 
is said to restrict economic activity referring to electronic signatures rather then 
regulates electronic signatures. Unfortunately some of this criticism is justified. 
The Act introduces four kinds of certification-service-providers (CSPs) and 
a very complicated structure of electronic signatures types resulting from the 
use of secure and unsecured signature-creation-devices. So it is highly unlikely 
that the signatory or any person the certification service is rendered to will be 
able to recognize easily the significance of the used certificate. The registration 
procedure of Qualified CPSs (QCPSs) is far too complicated and red-tapey. 
The registration must be preceded by the inspection. There are no transparent: 
statutory criteria of the inspection. Instead of some competent and politically 
independent council, the Minister of Economics (or the National Bank of 
Poland - the NBP - in case of the banking market) will be empowered to 
inspect, to register or to refuse to register CPS as QCSP. The Minister may:;-
also, on shallow grounds, deprive each QCSP of its right to provide certifica-
tion services and withdraw its name from the Register. The registration is in 
principio voluntary but the Act is constructed in such a way that the provision 
of services related to electronic signatures by unqualified Providers would seem 
to be economically pointless and very risky from the legal point of view. Only 
the registration may guarantee that the documents in electronic form certified 
by CPS' are credible and worth of being evidence for the courts. 

The Act requires the participation of the reliable third person (CSP) in 
the course of each electronic transaction if parties wish their e-contract to 
have the same legal status as a paper one. This requirement is vital when 
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| a contracting party is eager to make offers {ad incertas personas) to the 
1 unknown group of addressees (by rendering its public cryptographic key 

accessible via Internet, on www. pages or on an electronic domain names 
f: directory e.g.). In such case the attestation of its e-signature by a CSP is 
f; seif understood. On the other hand, when contracting parties are in 
j- permanent economic contacts with each other such formality seems to be 
$: superfluous and may disturb their businesses. 
f The Act transposes into Polish law certain provisions of two EU 
i Directives: 1999/93/EC as of the 13th of Dec. 1999 on a Community 
P Framework for Electronic Signatures and 2000/31/EC as of the 8th of June 
rt 2000 on Certain Legal Aspects of Electronic Commerce In the Internal 
f Market and also implements the legal solutions and criteria resulting from 
f the UNCITRAL Model Law on Electronic Commerce of 1996. 
i The Act specifies the rules for relevant and permanent protection of 
i electronic data throughout its attachment or logical association with an 
f electronic signature, the transparent norms referring to the application of 
; reliable identiflcation methods of data originator and authentication proce-

dures. As a result the Act seems to be the basic legal environment for 
| promotion of electronic commercial transactions and creation of relevant 
i security system that supports the development of electronic market in Poland. 

The subjective scope of the Act is broad. Both business and consumers 
might be the recipients of services related to electronic signatures. Additionally, 

f consumers are subject to separate protection regime that is treated in the 
second part of the Report. The avoidance of creation of new norms and 
the appliance of existing principles, legal rules and procedures was the 
leading idea followed by the legislator while working on the electronic 
commerce regulations. The Act refers to all kinds of online ("click-wrap" 

, or "click-through" agreements as well) and offline e-transactions. 
First of all it should be noticed that the intention of a person perfonning 

an act of law may be expressed by any behaviour of that person which 
manifests that intention sufficiently also by the disclosure of that intention 
in any electronic form (declaration of intent). The reading of the amended 
Art. 60 of PCC is clear. The declaration of intent (as well as contract) 
expressed through any electronic medium (carrier) or in the form of data 
message should be recognized as a binding, vaüd and enforceable act of 
law. The Act ensures that the legal requirements applicable to the contractual 
process neither prevent the effective use of electronic contracts nor result 
in such contracts being deprived of legal effect and validity on account of 
their having been made electronically. 

The second problem that required positive statutory Solution was the 
determination of legal character of electronic documents or data message 
including at least one declaration of intent as far as the observance of the 
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written form requirement is concemed, disregarding the fact that the 
regulär written form was stipulated for the validity of the act of law or 
for evidence reasons only. The legislator came to the conclusion that there 
was no need for creation of new, specific form of an act of law while it 
is communicated electronically. The main aim was to vest in electronic 

. document the normative features of the material form of declaration of 
intent by statutory assurance that such declaration expressed by electronic 
means shall have the same legal effect and status as writing in paper form. 

The amended Art. 78 of PCC deals with electronic documents and 
deems them as having the same legal status as writing in paper form (with 
a manual signature) giving computerized signatures the same legal effect as 
regulär penned signatures. Therefore, a contract that must or should be in 
writing can either be a paper ("hard") document or an electronic one. 

Accordingly with Art. 78 § 2 of PCC, the declaration of intent manifested 
in the shape of electronic data is equivalent to regulär written form if it 
is associated with a secure electronic signature verified by valid and 
qualified certificate. It is important to emphasize that PCC tightly specifies 
what features should be fulfilled by the electronic document to be considered 
as regulär written form. Unlike, for example, Uniform Electronic Transaction 
Act (UETA), the PCC stipulates certain conditions that must be met by 
any symbol, sound or process associated with an individual seeking to sign 
an electronic communication to be equal to manual signature. It must be 
secure and verified by valid certificate issued by qualified certification-service-
Provider (QCSP). It is beyond doubt that at present the digital signature ;; 
based on the cryptographic key infrastructure is the only method which 
meets the statutory requirements of secure electronic signature verified by 
valid and qualified certificate. The biometrical (anthropometric) techniques 
are still at their early stages of development. 

PCC recognizes four types of written form of declaration of intent: 
common written form with manual signature, with authenticated date or 
signature and the form of notarial deed. Electronic data attached to or lo-
gically associated with the secure electronic signature can be deemed as having ;; 
the same legal status only as a common written form. There were proposals to 
extend validity of the electronic form on all kinds of traditional paper forms 
(especially those with the authenticated signature) apart from notarial deeds, 
but they met with strong Opposition and had been withdrawn. As a result cer-
tain group of commercial contracts which in order to be valid, are required to 
be registered with a public authority or need the involvement of a notary (real 
property transfers, purchase of shares, purchase or lease of an enterprise, 
Articles of Association, etc.), contracts governed by family law or law of suc-
cession are excluded from the scope of the Act (see also Art. 9.2 of 
2000/31 /EC Directive). The idea of electronic notarial deed revived after general 
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H parliamentary elections in the Autumn 2001. The preparatory works on 
j the topic are continuing, following the legal scheme already introduced 
| in French law. 

The Act provides in Art. 7 that electronic signature may be time-stamped. 
| The time-stamping by a QCSP have the same legal effect as an authentication 

of the date. 
Art. 4 of the Act deals with the recognition of certificates issued by 

certiflcation-service providers established and rendering their services outwith 
Poland. Certificates issued by such providers are accepted only if they 
acquired accreditation in Poland or the reciprocal international agreement 
so provides. The Act is silent as far as the accreditation procedure is 
concerned. As a result the acquisition of accreditation is unavailable in 
Poland so far. 

The certificates issued and enforceable or recognized in one of EU 
Member States will be recognized automatically by Polish authorities when 
Poland becomes a member of The European Communities (art. 59 item 
1 of the Act). 

Art. 3 of the Act provides the list of legal definitions of notions quoted 
in the Act such as: 

- "secure electronic signature" means data in electronic form which are 
attached to or logically associated with other electronic data which serve 
as a method of signatory's identification and meet the following requirements: 
(a) they are uniquely linked to the signatory; (b) they are created using 
means that are under exclusive control of the signatory, serving for setting 
electronic signature; (c) they are linked to the data to which they relate in 
such a manner that any subsequent change of the data is detectabie; 

- "certificate" means electronic attestation which links signature-verification 
data to the signatory and enables its identification; 

- "qualified certificate" means a certificate that meets the requirements 
laid down in the Act, issued by a certification-service-provider entered into 
the Register of qualified certification-service-providers; 

- "secure-signature-creation device" means a signature-creation device 
that meets the requirements laid down in the Act; 

- "secure-signature-verification device" means a signature-verification 
device that meets the requirements laid down in the Act; 

- "certifying attestation" means an electronic attestation which links 
authentication-verification data to the certification-service-provider or the 
Minister of Economics and enable their identification; 

- "electronic authentication" means data in electronic form which are 
attached to or logically associated with other electronic data which serve 
as a method of identification of a certification-service-provider or authorities 
that issued certification-attestation and meet the following requirements: (a) 
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they are created using means that are under exclusive control of the 
electronic-authentication provider; (b) any subsequent change of that data 
is detectable; 

- "certification policy" means certain solutions, including technical and 
organizing ones indicating scope, manner and security conditions of the 
creation and use of certificates; 

- "time-stamping" means a service consisting in attachment of electronic 
time indication of that Service to or logical association with electronic data 
associated with e-signature or e-attestation and confirmation of so created 
data by a provider rendering that Service. 

Art. 5-8 of the Act deal with the legal status of electronic signature. 
Art. 5 expressly gives the electronic data the same legal effect as a regulär 

written document unless such data are not attached or logically associated with 
secure electronic signature verified by valid (not void or suspended), qualified 
certificate. In accordance to art. 6 there are two important interpretation rules. 
The secure e-signature verified by valid-qualified certificate is assumed to be 
linked with a person speeified in the certificate as a signatory and also is 
considered to be implemented by a secure-signature-creation device being under 
exclusive control of a signatory. Art. 7 introduces another presumption of law. 
The electronic signature that was time-stamped by a QCSP is considered to be 
attached or logically associated with electronic document not later than at the 
moment of rendering the time-stamping service. 

Art. 8 provides the rule similar to the fundamental non-discrimination 
principle embodied in Art. 5 of UNCITRAL Model Law and Art. 9.1 of 
2000/31/EC Directive. The document signed electronically shall not be 
denied legal validity and effectiveness solely on the grounds that: 

- it is in electronic form or 
- verifying data are not linked with qualified certificate or 
- it was not signed by means of a secure-signature-creation device. 
As opposed to the Second Part of the Act that regards the validity and 

the enforceability of documents signed electronically, the Third, Fourth and 
the Fifth Part refer mainly to the security of electronic transactions and 
the protection of certification-service-recipients (signatories). The Third Part 
of the Act (Art. 9-13) deals in particular with QCSPs' duties and civil 
liability. The Fourth Part speeifies the rules of the provision of certification 
services (Art. 14-20) and the Fifth Part addresses the issue of the validity 
of certificates (Art. 21-22). 

The provision of certification services does not require any permits or 
concessions. Public authorities and the National Bank of Poland shall 
render certification services only for their own use or other public authorities. 
The scope of QCSPs' duties is broad and its main task is to ensure the 
security of electronic commercial transactions that the QCSP takes part in. 
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The infringement of statutory duties by a QCSP is in majority considered 
as a crime (Art. 45-53). In accordance to Art. 10, the QCSPs is obliged, 
among others, to: 

- assure the technical and organizational abilities for quick and unfailing 
issuing, suspension and cancellation of certificates or time-stamps; 

- detect the identity of a person applying for a certificate; 
- inform a certification-service-recipient before entering into an agreement 

about receipt and use of a certificate and certain limitations resulting from 
its use; 

- enter into a contract of insurance from civil liability for any damages 
caused to any certification-service-recipients; 

- make admissible to certification-service-recipients the complete list of 
secure-signature-verification and creation devices and technical conditions 
such devices shall comply with; 

- publish the data enabling verification of the authenticity and the 
validity of certificates or other data attested electronically and to assure to 
all the reeipients the füll access to that data free of Charge. 

A person that intends to be the CSP's employee shall have the füll 
capacity to perform acts in law, be never sentenced for committing a crime 
against documents, economic trade, money or securities or treasury crimes 
and also it shall have füll command over technical knowledge and skills 
as far as the methods of creation of certificates and other associated 
services are concerned. 

Art. 11 provides that CSPs issuing qualified certificates is liabie for any 
damage caused to a reeipient of certification services, resulting from the 
non-performance or improper Performance of its obligations in the scope of 
the rendered service unless such non-performance or improper Performance 
were due to circumstances for which the CSP is not liabie or could not prevent 
acting diligently. The CSP is free from any liability if the certificate has been 
used beyond its scope speeified in the certification policy acknowledged in the 
certificate or any damage resulting from the false information given by 
a certification-service-recipient. The CSP as a guarantor of certificates issued by 
a CSP recognized within EU countries is liabie for damages caused by use of 
the guaranteed certificate unless it has been used beyond its scope. 

Art. 12 addresses the issue of the protection of information connected 
with the provision of certification services. Such information is strictly 
confidential and the CSPs are obliged to protect it and keep it secret unless 
its reveal is required by the court, the attorney general or the Minister of 
Economics. Art. 13, following Art. 10 of the UNCITRAL Model Law, 
imposes on CSPs the Obligation of retention of electronic data and documents 
connected directly with the rendered certification services in a secure 
manner. In case of QCSPs the storage of documents and data shall last 
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twenty years. If the QCSP ceases to exist or finishes certification activity 
all data and documents stored by it are taken for further retention by the 
Ministry of Economics or by another QCSP appointed by ten Minister 

Before rendering certification services, CSF shall conclude a contract for 
such services with their recipients. The contract is stipulated to be performed 
in a written form under the pain of nullity (Art. 16). Due to Art. 14, the 
CSP is obliged to give in writing the broad, transparent and commonly 
understandable precontractual information about exact certification use 
conditions, settlement of disputes and complains, the ränge and restrictions 
imposed on a certificate, legal effects of electronic signatures verified by 
such certificate. The recipient is also entitled to be duly acknowledged 
about the system of voluntary registration. If the contract is formed with 
a consumer online, the relevant provisions of the Act of the 2üd of March 
2000 (referred to in the second Part of the Report) should be applied. The 
CSP may demand confirmation that the above information has been passed 
on the recipient. 

Each certification-service-recipient should be aware of the character of 
the used certificate. As a result it has to be informed whether an electronic 
signature verified by such certificate has the same legal status as a manual 
one. In this case it is enough to let it know that the certificate was issued 
by a QCSP. 

For security reasons, each CSP has a right to require from the recipient 
the notarial confirmation of its identity, The certification-service-recipients 
are obliged to keep the electronic signature's data in a proper and safe 
manner and to protect them from the use of unauthorized third persons 
(Art. 15). 

Each QCSP shall produce a certification policy scheme. The Act precisely 
specifies the scope of such scheme and addresses issues that must be 
mentioned and explained therein (Art. 17). The Act is also very strict as 
far as the description of the secure-signature-creation device is concerned 
(Art. 18). The Government has been authorized in the Act to issue the 
detailed executory regulations regarding the certain technical conditions that 
secure-signature-creation and verification-devices are supposed to meet. 

Art. 20 deals with the data which each qualified certificate is to consisted 
of. The qualified certificate shall specifies: its number, the information that it is 
a qualified certificate issued due to the certification policy scheme, the 
information about the QCSP that issued that certificate, the name of the state 
where the QCSP has a registered seat and a position number in the Register of 
QCSPs. Another information that is to be associated with the certificate 
regards among others to: the first and second name (nick name as well) of the 
recipient; the specification of the beginning and the end of certificate^ validity; 
the electronic-signature-verifying data; the limitations and restrictions linked 
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with the certificate (for example the upper limit of each or total transaction's 
value); the electronic authentication identifying the QCSP or other pieces 
of information if required by a certification-service-recipient. 

The Certificate is valid during the time it has been issued for. As an 
instance, accordingly with Art. 21 of the Act the CSP is obliged to render 
null the certificate if it has been issued upon false or out-of-date data; the 
recipient did not comply with security rules of proper e-signature-data 
retention or the CSP that issued the certificate quits the provision of 
certification services and it is not replaced by another CSP. In case of 
reasonable suspicions that there are grounds for invalidation of the certificate 
the CSP has to suspend it without delay. The certification-service-recipient 
shall be duly informed about the fact of both invalidation and suspension 
procedures. The CSP shall make public the list of certificates that has been 
rendered null or suspended. 

The Sixth Part of the Act (Art. 23-29) deals with the registration and 
attestation of qualified certification-service-providers and the Seventh Part 
specifies the provisions regarding the supervisory powers of the Minister of 
Economics over all QCSPs (Art. 30-44). 

In principle the Act empowers the Minister of Economics to keep the 
Register and to make administrative decisions allowing or refuse the enter 
into the Register. In accordance to Art. 23.3, the provision of certification 
services by the QCSPs requires not only the completion of the registration 
procedure but also the acquisition of the certifying attestation used for 
verification of the electronic authentication identifying each QCSP. The list 
of certifying attestations issued by the Minister shall be published. 

The Act provides the appointment of the root CSP (RCSP). The 
Minister might authorize the RCSP, chosen in public tender, to create and 
issue of certifying attestations and publication of the list of them (the root-
certification-services). The QCSPs are the main recipients of the root-
certification-services. The RCSP shall fulfil all statutory requirements 
regarding a QCSP but it is not allowed to render certification services while 
doing the RCSP's business. 

The National Bank of Poland or an entity dependant on the NBP shall 
be authorized by the Minister upon the NBP's request to render the root-
certification-services. Having in mind the independence of the NBP guaranteed 
by the Constitution, the Minister is not entitled to check whether the 
national bank or its entity fulfil the requirements laid down in the Act. 
The Minister is not also able to withdraw its authorization even if the 
entity does not meet the security or other statutory demands. Düring 
parliamentary discussions, the position of the NBP amounted to a big 
controversy. The Parliamentary banking lobby insisted on strengthening the 
position of the National Bank by giving it the right to render the root-
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certification-services out of the banking system as well. As a result the 
NBP or its entity are entitled to provide root-certification-service to 
non-banking recipients. 

The CSP which is going or already provides the certification Services has 
a right to be registered as a QCSP only upon its application. The Act 
precisely specifies what sort of data and information ought to be revealed 
in the application (Art. 24). The reading of the application for the 
registration and the mode of creation and issue of certifying attestations 
shall be determined by the Minister in its inferior acts of legislation. 

As mentioned above, the registration, although voluntary, is not automatic 
and free from any formalities. Firstly, each CSP is obliged to pay an 
application fee. Secondly, Art. 25 provides that the Minister of Economics 
may register the applicant only if the inspection of such applicant is 
completed. The registration is successful if the inspection's results confirms 
that the applicant has the relevant technical and substantial abilities of 
a QCSP and meets requirements laid down in the Act. Otherwise the 
registration is refused. In the course of inspection, the Minister shall pay 
much attention on the financial Situation of the applicant, its technical and 
organizational abilities for duly protection of rights and interests of the 
certification-service-recipients and provided security systems Controlling the 
database and the creation of certificates. The applicant shall also fulfil all 
its duties specified in the Third Part of the Act before filing in its 
application. Unfortunately the Act does not provide transparent and 
detailed instruction how such inspection ought to take place. 

If the QCSP ceases to provide certification or other services connected 
with e-signatures, the Minister cancels the registration upon the notificatiön 
of the QCSP delivered within seven days from the change of circumstances. 
In the case of the declaration of its bankruptcy or dissolution, the QCSP 
is erased from the Register ex lege. 

The Minister of Economics exercises quite tough supervisory powers 
over all QCSPs and RCSPs apart from the NBP and those dependant on 
the NBP. The unqualified CSPs which were not registered are beyond the 
control of the Ministry. These powers seem to be overwhelming and met 
with strong criticism. It is entirely true that the Minister should have as 
much power as it is necessary for relevant protection of entrepreneurs and 
consumers and the assurance of the security of electronic transactions but 
might not disturb their development. It should be also noticed that the 
Minister holds the political post and its independence from some economic 
lobbies might be doubtful. That is why the idea of an independent council 
consisting of lawyers and experts on informatics which would replace the 
Minister in supervisory functions was worth of support but eventually failed 
during the Parliamentary discussions. 
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| Apart form its main supervisory functions, mentioned above, like the 
| registration procedure or the issue and annulment of certifying attestations, 
I the Minister is equipped with other prerogatives that may enable him to 
i influence and regulate electronic trade. The Minister is authorized to 
| control the activities of CSPs and their fulfillment of requirements laid 
< down in the Act and impose some administrative penalties on CSPs that 
; do not follow these requirements. The scope and criteria of such Controlling 

\ powers are not provided in the Act. Such statutory position should be 
negatively estimated. It is not a good practice when the same authorities 
exercise both executive and so strong supervisory powers. Having in mind 
the effectiveness of protection of certification-service-recipients and the 
introduction of the workable and safe system securing electronic transactions, 
the supervisory powers should be separated and vested in a collegiate body 
of independent experts. 

The presented Act is a milestone in building up the modern, effective 
and secure legal system for vast majority of electronic communications. The 
Act do has many weaknesses. Nevertheless as a whole, it should be 
estimated positively. Its provisions ensure the security of electronic transactions 
providing progressive measures that can be used to authenticate electronic 
communications. The Act introduces the comprehensive regulation of 
national Public Key Infrastructures providing legal advantage for electronic 
signatures issued under such regulation. There are still some issues regarding 
electronic commerce that have been waiting for statutory regulation in 
Poland such as: the formation of contract by electronic means, the time 
and place of conclusion of electronic contract, the modification of offer 
and acceptance procedure by the implementation of provisions proposed in 
2000/31/EC Directive. In May 2002 there was the first reading in Parliament 
of the draft Law on Provision of Services Communicated Electronically 
which is based mainly on 2000/31/EC Directive. The proposed Act is 
supposed to harmonize also the provisions on protection of personal data 
and protection of consumers operating via Internet or other networks. 

IL Protection of consumers entering into online transactions 

The problems of creating a coherent and rational regime of protection 
of non-professional participants in trading remain still a topical issue. The 
contracts concluded over a distance (inter absentes) give rise to numerous 
risks that may interfere the relevant balance of mutual Performances within 
each contractual relationship. The risk of unsettling the contract balance 
and of consumer being unable to decide on his consumption is, in par-
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ticular, increased by lack of simultaneous presence of both parties during 
the contract preparation using various communication media, including, 
above all, Internet used by the parties on-line. Considerably limited po-
ssibility for a consumer to get acquainted with the terms of the deal, type 
of goods or service quality, problems with identifying the offeror and the 
place of his business (which is of significance even for vindication of 
contract liability), as well as the consumer's limited possibilities of Control-
ling the distance-communication media, are merely some of the risks to be 
pointed out. 

Such risks are to be much reduced or prevented by the provisions of 
the Polish Act of 2 March 2000 on protection of certain consumer rights 
and liability for damage made by a dangerous product (Dz.U. [Dzienik 
Ustaw - Polish Journal of Laws] No. 22 item 271), hereinafter referred to 
as "the Act." The Act came to force on 1 July 2000. The Act comprises, 
inter alia, an independent regulation (non-incorporated in the Civil Code) 
on special procedure of concluding consumer contracts outside the commercial 
premises (Art. 1-5) and over a distance (Art. 6-17). 

The Act is the Implementation of the concepts of the European Union 
laws and brings significant changes in the Polish consumer law. In particular, 
the following Directives are meant here: 85/374/EEC on Liability for 
a Defective Product; 85/577/EEC on Consumer Protection in Contracts 
Concluded Outside Commercial Premises; 93/13/EEC on Abusive Clauses 
in Contracts Concluded with Consumers; 97/7/EC on Consumer Protection 
in Contracts Concluded Over a Distance. 

Within the scope of this Report, comprising the issues of consumer 
protection in the process of concluding e-contracts, attention will be focused 
mainly on the legal solutions concerning the contracts concluded by 
consumers over a distance. Other regulations applying in Poland to the 
protection of consumers, though undoubtedly of significant meaning, are 
not directly related with the issues of e-commerce and concern also the 
conventional methods of trade. Just as in the case of the issues discussed 
in the first part of the Report, in the creation of consumer regulations the 
principle of reducing the new statutory provisions to the indispensable 
minimum was also recognized and strongly supported. As far as possible, 
the online consumers operating within electronic trade should have similar 
protection to consumers entering into traditional face-to-face transactions. 

The special legal regime of consumer protection in contracts concluded 
over a distance has been based on legislation suggested in the Directive of 
the European Parliament and European Council No. 97/7/EC of 20 May 
1997 on Consumer Protection in Contracts Concluded Over a Distance. 

The Polish legislator has adopted the European concept of consumer 
protection. The concept consists in the restoration and maintenance of the 
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consumer capability to make unaided decision on his consumption through 
his better knowledge and the professionale Obligation to provide the consumer 
with comprehensive commercial information. In Poland a consumer is protec-
ted not because of being misrepresented but because of being deprived of 
the freedom of evaluation and choice. In the Polish law, following the 
example of the European Community law, there should be created a model 
of a conscious and critical consumer, capable of füll enjoyment of the 
chances created by education and consumer-addressed commercial information. 
And it is a matter of no importance whether a consumer is an active or 
passive participant in e-transactions. 

The Act contains a casuistic regulation of the information issue, not 
providing discretion of interpretation to contract practice and judicial 
decisions. This is of significance in view of the fact that in the conditions 
of market economy being created in Poland from the very foundations, the 
discretion of interpretation would be utilized, as a rule, at the consumer's 
cost, by a entrepreneur whose economic position is much stronger. On the 
other hand, claiming protection at court is of little effect with the present 
rate of arbitrating in Poland and still little understanding of consumer 
interests at the Polish Courts. The problem is particularly evident in 
e-commerce, since the majority of judges are still of the opinion that 
e-transactions are the sphere reserved for entrepreneurs and consumers who 
are well prepared and have the knowledge sufficient to take the risk of 
partieipation in e-commerce and, therefore, do not require any special 
protection. 

In view of a model of a conscious consumer, the provisions of the act on 
contracts concluded over a distance are reduced to a minimum, and the parties 
may not exclude or limit their application under an agreement (Art. 17 of the 
Act). The Act puts an entrepreneur under a specific precontractual Ob l iga t ion 
to provide a consumer with comprehensive, precise, transparent, legible, and 
intelligible information on the provisions of the contract to be concluded. 

In a similar manner, the autonomy of choice by the contracting parties 
of the foreign law has been limited (Art. 25 and further articles of the 
Polish Act of Private International Law) by a Provision that Art. 6-16 of 
the Act shall be applied also in the event of choosing such law (e.g. law 
of a foreign seller, supplier, or order-aeeepting party). 

The durability of contractual relationship was made dependent on the 
entrepreneur's written confirmation of most of the information provided to 
the consumer at the latest on the day of fulfilling the Obligation. The Act 
provides also for the consumer's füll option to avoid of the contract within 
a definite time (cooling off period, tempus ad deliberandum). 

The notion of "concluding a contract over a distance" used in the Act, 
in its wide meaning, includes not only the conclusion of a contract through 
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Internet, both offline and online, in a less or more automated manner by 
using WWW sides, e-mail, or Electronic Data Interchange (EDI), enabling 
automatic (using special Software) generation of statements of intent by 
a Computer, without a partieipation of man. This applies also the traditional 
methods of direct communication over a distance, such as, among others, 
concluding a contract based on a catalogue, model, order form addressed 
to the particular reeipient or not, a serial letter (advertising leaflet), press 
advertisement with an order form included, or an ordinary exchange of 
offers by telephone, telefax, radio, TV (where the most populär form of 
so-called tele-shopping, telemarketing, or teletext). Among the media of 
direct communication over a distance, the Act also refers to automatic 
calling devices (e.g., a populär pager), videophone, and Videotext. 

The development of videophony depends on the introduetion into the 
Polish market of the new generation (third after the analogue systems and 
GSM) of Universal Mobile Telecommunications System (UMTS). The new 
system will permit a rapid Internet access (up to 2 MB per s) and Shopping, 
complicated bank Operations, and other complex services. 

All preparatory activities resulting in formation of contract need not to 
be made over a distance. For the Act to apply, the use by the parties of 
means of direct communication over a distance merely for the act of 
concluding the contract would be sufficient. Under Art. 1.6 of the Act, 
contracts concluded over a distance are those concluded with a consumer 
without the simultaneous presence of both parties, using the means of 
communication over a distance, if the consumer's contracting party is an 
entrepreneur who has organized his business in such manner. 

The notion of a "simultaneous presence of both parties" should be 
conventionally interpreted. It applies to the circumstances in which both 
contracting parties submit offers or invitation to negotiations in the 
presence of the other party, remaining in direct physical contact (inter 
praesentes). 

The legislator also requires the consumer's contracting party to be an 
entrepreneur who uses, in a Standard manner, the means of direct communica-
tion over a distance and makes those the basis of his business. Therefore, 
acting over a distance should be an immanent feature of business Organization. 
Within the meaning of Art. 6 of the Act, a contract over a distance would not 
be a contract concluded, e.g., via electronic means, if such procedure is 
extraordinary and not typical for the particular entrepreneur's business. 

The application of the Act on contracts concluded over a distance is 
possible when one of the parties to the contract is a consumer and the 
other is an entrepreneur. In Art. 384.3 of the Polish Civil Code a consumer 
is defined as a person who concludes a contract with an entrepreneur for 
the purpose that is not directly related to business activity. 

330 Regulating the Electronic Commerce 340 

The creation of an universal definition of the notion of a consumer 
causes discussion in Polish and international doctrine. Its definition in the 
Code is wider than that adopted in the European Union Directives (cf., 
e.g., Art. 2 of the Directives 85/577 and 97/7) and rather corresponds with 
the regulations applied in the domestic laws of certain Union member-countries 
(e.g., Spain or France). A consumer may be both a natural person and 
legal person. In the doctrine of the EU member-countries and in the 
European Community law the issue of a consumer is treated in a rather 
narrow manner, with the scope of protection being limited only to individuals. 
The Codification Commission on Civil Law affiliated by the Ministry of 
Justice has proposed lately to narrow the definition of consumer to natural 
persons only following the recommendations made by the European Com-
mission. 

The Civil Code speeifies an objective criterion of the purpose of 
concluding a contract by a person being a consumer. At the same time, 
such criterion is formulated in a negative and, in principle, a unilateral 
manner (i.e. it concerns the evaluation of the conduct of the party who 
claims to have concluded a contract as a consumer). In consequence, the 
S t a t e m e n t that a party purporting to be a consumer acts in commercial 
purposes excludes a possibility of such party's enjoyment of special protection 
regime. The bürden of proof lies with the entrepreneur, since it is him who 
attributes legal effects to the fact that the other party to the contract is 
not a consumer, 

The economic nature of the purpose should be identified with any 
professional activity in manufacturing, building construction, trading, services 
or other commercial activity. Moreover, the "economic" ties between the 
purpose of the concluded contract and general economic activity of one of 
its parties should be analyzed. 

Thus, significant circumstances that aid in determination of a possible 
relationship between economic activity and the purpose of concluding 
a contract are, e.g., the quantity and type of goods purchased; the address 
at which the goods or services are to be delivered or rendered; the hitherto 
contract practice and type of previous transactions. The point here is to 
ascribe to the contract the purpose related to the activity carried out by 
the party claiming to be a consumer. 

The legislator has provided an additional limiting factor in the form of 
a "direct" relationship between the contract purpose and economic activity. As 
a consequence, the notion of a consumer may be extended, and as consumer 
transactions there may be deemed also the contracts concluded by a consumer 
not to fulfil typically private, domestic, or family needs but to make certain 
economic Investments (bank and trust fund deposits, purchase of shares, 
bonds, apartments for lease, etc.) Likewise, this category will also include the 
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transactions made by professional subjects when one of the contracting 
parties does not have knowledge or experience and is thus exposed to the 
transaction risk to the same extent as a typical consumer (e.g. the purchase 
of a Computer system and Software for the Company of lawyers rendering 
legal services, "purchase" of medical services by an employer for his em-
ployees). 

The scope and type of contracts for which the application of the Act 
is excluded is similar to the catalogue adopted in Art. 3 of the Directive 
97/7. The exclusions are, as a rule, a result of doubts appearing in the 
jurisprudence as regards the legal nature of certain transactions, as well as 
low risk for the consumers' economic interests. 

The group of the contracts excluded from the Operation of the Act 
comprises, i.a., the contracts concluded using vending machines or other 
machines placed in trading premises (location of a vending machine, cash 
dispenser, parking meter in a public place and the sale carried out until 
the goods (tickets, bank notes, etc.) placed in the machine are exhausted). 
The machine referred to herein may not be identified with a Computer, 
which operates on the basis of a particular program (e.g. in EDI system); 
as such machine is of much simpler technical design and is easier to 
operate. 

Since the initiative of concluding a contract usually originates from 
a entrepreneur, Art. 6.3 of the Act prevents such entrepreneur from using 
a videophone, fax, e-mail, automatic calling device, and telephone to off er 
the concluding of a contract without a consumer's prior consent (opt in), 
Similar solutions are applied by Article 10 of the Directive 97/7 but its 
subject scope is less restricted and applies only to fax and automatic 
telephone receiving machines operating without the participation of man. 
Such limitation means, e.g., that no offers sent to an e-mail address without 
a consumer's prior consent have any legal consequences. 

The communication techniques enumerated in Art. 6.3 have one common 
feature. Their application is only at the entrepreneur5s option, so it may 
be surprising to a consumer and may violate his privacy, hence the absolute 
requirement to obtain a consumer's prior consent to communicate with him 
while using one of the techniques referred to above. 

Such consent may be just one-time or multiple. An entrepreneur must 
obtain such consent prior to providing the consumer with the specific 
information on the transaction proposed. The necessity to obtain such 
consent results in the entrepreneur's Obligation to notify a consumer of 
a commercial nature of the initiated communication (contact, conversation), 
in such manner so that the consumer himself may decide whether he wishes 
to continue or terminale such communication (cf. section 12 of the Preamble 
and Art. 4.3 of the Directive 97/7). 
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The proposal of formation of contract, submitted over a distance in the 
form of an offer, invitation to deal or submit offers, or to undertake 
negotiations, should inform, in an explicit and legible manner, of the 
offering party's intent to conclude a contract (Art. 6.2). 

Such may be any proposal containing a legible and explicit information 
on the offering party's intent, either in the form of an offer or a non-firm 
invitation to submit offers, Orders, or to undertake negotiations. The Act 
stipulates that the information contained in such proposal must be explicit 
and given in a legible manner. It means that a consumer should immediately 
become aware of the intentions of his proponent and of what he can expect 
after concluding such contract with him over a distance. 

A consumer must be aware that he should accept, without undue delay, 
a firm proposal of concluding a contract. Otherwise, according to the 
general principles of contract formation, adopted in the Polish Civil Code, 
such offer expires. A simple confirmation of the proposal receipt (e.g. of 
an order form - accuse de reception de la commande) or a confirmation of 
message delivery by e-mail may not be interpreted as the offer acceptance. 

If an entrepreneur makes a proposal to conclude a contract over 
a distance and, not waiting for the consumer's reply (order), provides the 
Performance, he always acts at his own risk (inertia selling - Art. 15). Even 
when under previous contracts the consumer accepted the goods he had 
not ordered and paid the price, he will not be under Obligation to do so 
at any following transaction, and the related costs, risk of loss, damage or 
deficit of the goods shall be borne by the entrepreneur. In such circums-
tances the contract practice established between the parties may not be 
referred to. 

As an entrepreneur, usually as the first one, expresses his intent to 
conclude a contract over a distance, Art. 9 of the Act (following Art. 4 of 
the Directive 97/7) put him under a very substantial Obligation to inform 
the consumer in advance of the content of the proposed contract. 

In contract practice, the prior information referred to in Art. 9 is, as 
a rule, provided at the time when a consumer is proposed to conclude 
a contract. The delivery of such "package" (proposal plus information) at 
the particular consumer's address (residence or e-mail address) should be 
always treated as Submission of an offer. Such package (proposal plus 
information) offered to general public {ad incertas personas), e.g., on the 
radio, TV, teletext or press advertisements, at WWW sides or automatically 
e-mailed, will not be deemed an offer but merely as an invitation to deai 
or to Start negotiations or submit offers. 

A consumer should be particularly cautious in the event of firm 
proposals of concluding a contract over a distance. Any hasty decision may 
result in the acceptance of an offer and the conclusion of contract over 



344 Wojciech Kocot 

a distance. That is one of the reasons why the position of a consumer in 
a contract is made stronger by granting him the statutory right of avoidance. 

The information to be presented to a consumer, at the latest upon 
submitting a proposal to conclude a contract, should determine: 

- the identity of the consumer's contracting party (füll name and 
surname or firm, place of residence, registered office); 

- the characteristics of the authority that registered the entrepreneur's 
economic activity (entry in the register kept by municipal authorities, entry 
in the court register) and the entrepreneur's registration number; 

- significant features of the Performance and its subject; 
- price or remuneration, including all its components, and, in particular, 

customs duties and taxes (the price may be determined by specifying the 
basis of its determination); 

- terms of the price or remuneration payment (cash, check, credit card, 
bank transfer, etc.); 

- cost and date and manner of delivery; 
- the right to avoid of contract within 10 days, specifying the exceptions 

referred to in Art. 10.3 of the Act; 
- the costs of communicating over a distance, if such are calculated 

otherwise than based on Standard rates (the notion of "Standard" rates has 
not been clearly defined. It seems that the "Standard" rates are, above all, 
the rates commonly used and known to the majority of consumers); 

- the time limit within which the offer or information on the price or 
remuneration is binding (the period during which the offering party is 
bound by his offer and, thus, will not be able to prevent its acceptance 
by a consumer); 

- minimum period within which a contract of continuous or periodical 
Performance is to be concluded (a contract of continuous or periodical 
Performance may be concluded for a definite or indefinite term - Art. 8.1 
of the Act. Therefore, the specification of the minimum term does not seem 
necessary, if a contract is to be concluded for an indefinite term); 

- place and manner of making complaints (a contract should stipulate 
such place and manner of submitting complaints so as not to cause 
unreasonable problems or cost for a consumer - Article 11.2 of the Act); 

- the right of termination of a contract for continuous or periodical 
Performance (Under Art. 8.3, if a contract is to be concluded for an 
indefinite term, each of the parties may terminate it with one month's 
notice, unless a shorter period of notice is provided for in the contract. 
Such shorter period of notice should be notified to the consumer prior to 
concluding the contract). 

Information of the contract content provided using the techniques of 
communication over a distance should be explicit, legible and easy to read 
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(Art. 9.2). Its phrasing, terms, and wording should be construed according 
to the interpretation applied under the identical circumstances by an 
average and reasonable consumer. 

A entrepreneur should use the Polish language. Such S o l u t i o n is not 
only a consequence of the distinct specification of the characteristics of 
information ("legible and easy to read)." Under Art. 1 and, especially, Art. 
8 of the Act of 7 October 1999 on the Polish language (Dz.U. [Dziennik 
Ustaw, Polish Journal of Laws] No. 90, item 999), not only the contract 
but also the precontractual information and proposal of concluding a contract 
should be made in the Polish language. Information in a foreign language 
must be accompanied by its Polish language version. 

In the event of certain transactions, a entrepreneur is not obliged to 
provide precontractual information to a consumer. Such exemption applies 
to the sale of food articles periodically delivered by the entrepreneur to 
the consumer's place of residence or work, as well as to the Performance, 
within a precisely defined period, of services in the scope of accommodation, 
transport, entertainment, catering (Art. 16.2 of the Act). This issue is solved 
in a similar manner in Art. 3.2 of the Directive 97/7). 

A consumer may not avoid of the contracts whose object of Performance 
is the goods or services referred to above. Such S o l u t i o n follows from the 
legislator's exclusion of the provisions on the time of avoidance in Art. 10 
of the Act. A similar but more definite and explicit Solution is provided 
in Art. 3.2 of the Directive 97/7. 

The right of avoidance unlimited in time would not be exercisable. This 
would not be a limitation of but a complete departure from the principle 
of pacta servanda sunt. In the event of the contracts referred to in Art. 
16.2, it is not necessary to provide a consumer with an unconditional 
period of consideration (tempus ad deliberandum) to protect him against 
surprising proposals made over a distance. 

An entrepreneur is obliged to confirm in writing the information 
provided earlier, at the latest upon the commencement of performing the 
Obligation (Art. 9.3). Such confirmation is to be made in a simple written 
form, also in e-form with e-signature, as already discussed in the first part 
of this Report. 

If a contract is concluded, failure to make such written confirmation 
results in further impairment of the legal bond between a consumer and 
entrepreneur and the extension of the ten-days' period in which the 
consumer may avoid of the contract to 3 months (Art. 10.2). That period 
starts on the date of issuing a thing, and when the contract applies to 
rendering a service - on the date of concluding the contract. A entrepreneur 
may reinstate the ten-days' period only by serving a consumer the written 
confirmation of the information provided. In such circumstances, the time 
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period is shortened to the regulär term of ten days from the date when 
the consumer received the confirmation. 

An entrepreneur is exempt from the Obligation to confirm in writing 
the information provided earlier if the subject of Performance is a one-time 
service, rendered using the means of communication over a distance, for 
which the bill (invoice) is issued by an operator that makes available at 
least one of the means of communication over a distance, available to 
a consumer and entrepreneur (Art. 9.4). These include, in particular, the 
online transactions made within active access of both contracting parties 
to the entire resources of tele-information technology network, provided for 
a fee by a Server or Internet portal operator. 

The right of consumer to avoid of a contract concluded over a distance 
is of constitutive nature. Under Art. 7.3 of the Act, in the event of 
avoidance a contract is deemed non-concluded and the consumer is released of 
any obligations. Avoidance may be made within 10 days from the date of 
issuing a thing or from the date of concluding a contract for rendering service 
(Directive 97/7 stipulates a shorter period of 7 days). Reservation of any 
compensation for loss of contract is not allowed. A consumer is not obliged to 
specify the reason of his decision (Art. 7.1). On the other hand, if an 
entrepreneur, with the consumer's consent, commences the fulfillment of the 
Obligation before the lapse of the ten-days' period, the consumer shall not be 
entitled to avoid of the contract. In such event, however, the contracting 
parties may reserve the consumer's contractual right of avoidance (Art. 10.3.1). 

The object of the parties' Performance is to be returned by a consumer 
in unchanged condition, unless the change was necessary within the limits 
of ordinary management. If a consumer made any pre-payment, statutory 
interest (at present 30% p.a.) will accrue thereon from the date of making 
the pre-payment. If, due to the nature of the Performance made, its return 
in kind is impossible, an entrepreneur may in exchange demand remuneration 
only based on the Civil Code provisions on unjustified enrichment. 

It should be pointed out that a contract concluded over a distance may 
not oblige a consumer to give consideration (pay the price or remuneration) 
before the Performance is received (Art. 11.1). Reservation of such Obligation, 
under Art. 17, will be void. 

If a consumer avoids of a contract, an entrepreneur shall be obliged to 
confirm, in writing, the return of its Performance (Art. 13.1). Though the Act 
does not contain an express provision in that respect, the written confirmation 
of the return of the Performance concerns the Performance fulfilled by the 
entrepreneur in execution of a contract concluded over a distance. 

Article 10.3 of the Act specifies the types of contract which a consumer 
may not avoid of, unless the contracting parties are entitled to a contractual 
right of avoidance. Such contracts include, i.a., the contracts concerning 
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audio or visual recordings or Computer programmes recorded on electronic 
means after a consumer has removed their original package. 

The Act provides for a limitation of the consumer's liability in transactions 
made over a distance, wherein the payment is made with a payment card 
(cash card or credit card). Pursuant to Art. 14 of the Act, a consumer 
may demand the cancellation, at the entrepreneur's expense, of the payment 
made with a card in the event when the card is improperly used in 
execution of a contract concluded over a distance. The issue here is the 
right to demand the annulment, by the issuing-bank and owner of the card, 
of one of the Performances (payment of price or remuneration) and not 
the entire contract. Nevertheless, the annulment of payment made with 
a payment card may in certain circumstances (especially after the lapse of 
the time limit for the avoidance) result in consumer's simultaneous evasion 
of the legal consequences of the declaration of intent made to the entrepreneur. 

The consumer's demand of annulment of payment by a card is binding 
to the card owner (bank), which means that the payment should be 
immediately annulled at the entrepreneur's expense and risk. The payment 
annulment results in the reinstatement of money at the bank account to 
the condition as before the payment. 

The above limitation does not exclude the consumer's right to claim 
damages. 

Unless agreed otherwise between the parties, an entrepreneur should 
perform a contract concluded over a distance at the latest within thirty 
days after the date of the consumer's declaration of intent on concluding 
the contract (Art. 12.1 of the Act). The maximum thirty days' period 
commences to run upon the consumer's acceptation of the offer or Submission 
of an order (Art. 70 § 1 of the Civil Code). In the latter case, the 
consumer's order should be deemed an offer made to an entrepreneur, 
based on the information included in an invitation to submit offers or 
orders. Upon confirming in writing the information provided before the 
concluding of a contract (Art. 9.3), an entrepreneur at the same time 
confirms also the order acceptance and, thus, the concluding of a contract. 
On the other hand, a separate declaration on the offer acceptance is 
required in the event of concluding online contracts. 

The entrepreneur's acceptance of an offer may take place by proceeding 
to the contract execution. However, an entrepreneur is obliged to notify 
a consumer that he proceeds to the contract execution, unless he is 
expressly released of that Obligation. That is the common practice both in 
consumer and professional trading. 

Pursuant to Art. 12.2 of the Act, when an entrepreneur is unable to 
make Performance due to the object of such Performance not being 
available, such entrepreneur should immediately, but not later than within 



348 Wojciech Kocot 

thirty days of concluding a contract, notify the consumer thereof and return 
any and all money received from him. In the event when Performance 
cannot be made, a contract is not deemed invalid ex lege. For the 
Obligation to expire, an act of due diligence is required from the entrepreneur, 
consisting in notifying the consumer, at the latest within 30 days of 
concluding the contract, of the object of Performance not being available. 
Such notification may be made in any form. 

On the other hand, in the even of temporary inability to provide the 
Performance with the characteristics as ordered by a consumer, the parties 
may reserve the entrepreneur's right to be released from the Obligation by 
providing a Substitute Performance (Art. 12.3). A Substitute Performance 
should be equivalent, in terms of quality and purpose, to the Performance 
ordered by the consumer and should be provided at the same price or 
remuneration. 

While providing a Substitute Performance, an entrepreneur is obliged to 
inform a consumer in writing of his right to refuse such Performance and 
avoid of the contract, returning the thing at the entrepreneur's expense. 
The Act does not provide any sanctions for the entrepreneur's failure to 
fulfil the above Obligation. 

The Act of 2 March 2000, providing for an important part of consumer 
law, has become a foundation of a consistent system of protection of 
consumer rights, the right to protection of health, life, and safety, freedom 
of choice, and transparency of the transactions made with the participation 
of consumers, the right to comprehensive information and education of 
consumers. The establishment of transparent and effective consumer law is 
of particular importance for harmonious development of electronic commerce 
in Poland and formation of broad and unbarred international relations. 
The Polish law seems to eliminate numerous risks and uncertainties faced 
mainly by online consumers. It also protects consumers against peculiar 
features of e-commerce such as: the lack of the entrepreneur's address, his 
location or the place of business, anonymity of entrepreneur and unavailability 
of guaranteed repairs and services for the purchased goods. The consumer 
protection in electronic commerce strongly reflects the legal protection 
available to consumers operating in more traditional forms of trade. The 
protection of consumers entering into online transactions is going to be 
strengthen by the present harmonization of Polish consumers law and 
introduction of Law on Provision of Services Communicated Electronically 
accordingly with EU Directives. 

Unfortunately, a weak point of the Polish legal system, being still at the 
stage of deep transformation, is the absence of wider and more stable 
Cooperation between organizations of entrepreneurs and consumers. In Poland 
there is still no system of private arbitration, optional to the State system, to 
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settle the matters in the scope of protection of consumer rights. Thus there 
is lack of practical means of redress for disputes over contracts which the 
consumers are the party of. The amendments to the provisions of civil 
procedure have, so far, involved merely the introduction of court supervision, 
rather abstract, of contract forms, and allowing the consumer organizations 
to bring an action in the name and on behalf of consumers or to enter 
into the proceedings already pending as their participants or as amici curiae. 
The active capacity of such organizations to appear before court is, as 
a rule, of derivative nature, and in exceptional cases, is their own right 
under substantive law. The creation of a parallel structure of consumer 
arbitration would considerably facilitate and simplify the vindication and 
redress of Claims and would permit to bring ex ante and pro publico bono 
actions in the name and on behalf of all the consumers and not just the 
individuals already injured. 

After a relatively short period of the Act being in force, its operation 
and application in the Polish contractual practice and Jurisdiction can 
hardly be evaluated. Consistent, effective and modern consumer law is only 
just now being created in our country. Nevertheless, the present development 
of consumer protection law in the European Union is a good example to 
be followed by Poland, a country soon to enjoy füll rights of a EU member. 
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OMPI - Organisation Mondiale de la Propriete Intellectuelle 
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du Tribunal Constitutionnel) 

OSP -- Orzecznistwo S^dow Polskich (Jurisprudence des tribunaux 
polonais) 

PiP - Paristwo i Prawo (L'Etat et le Droit) 
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RPEiS - Ruch Prawniczy, Ekonomiczny i Socjologiczny (Revue juri-
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P.P.C. - Penal Procedure Code 
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